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Subject: Study 9~39.200, - nnforcement of Judguments (Comprehensive
Statute—-Exemptions}

Attached to this memprandum 1s a revised draft of Chapter 7 of the
Enforcement of Judgments Lavw relating to exemptions from enforcement of
_ money judgments. Th{e“memorandum incorporates material frem Memorandum
78=17 and the First Supplement*théreto which were distributed for the
" HMarch meeting but were not considered. The attached draft implements
decisions nmade at the Febrpary meeting., ‘TtThe draft includee quite a few

editorial revisions_end;beveral staff proposals as noted below,

Preliminary text

This material has‘not been reviewed by the Commission.

Article 1. General Provisions

Article 1 has been substantiéily revised and reorganized.

§ 707.110. Claim#nt

This section hae been moved from. Article 2 since “elaimant™ 1is used

in the defimed sense in Article 1. The reference to a spouse entitled
to claim exemptioos pursuant to Section 707.140 {now Section 707.160 as
revised) has been deleted since it 1s unnecessary in light of Section
707. 160..

5 ?07:126; Property subject to enforcement of money. judgment

Thie section has been revised to refer specifically to the type of
property that 1s subject to enforcement in the case of a married Jude-

ment debtor.

‘ § 707 130. Property not subject to enforcement of a money judgment

Techniqal revision.

§ ?0?.1&0."Aﬁplicability of exemptions'
Subdivision {(d) is new. See the discussion under Section 707.180,

§ 707,150, Exemptions cumulative

Technical revision.



§ 707.160. Exemption rights of married judgment debtors

This provision is substantially different from that contained in
prior drafts. Formerly, this seétion read as follows:

§ [707.140.] Exemption rights of spouse

_ [7G7.140.] The 8pouse of a judgment debtor may claim exemp-
kions as provided in this chapter vhere the judgment creditor seeks
‘to satisfy the judgment out of the community property or the spouse's
separite pooperty which is otherwise' liable for the satisfaction of
the judgmentl regardJess of mhqther che spouse 1s a judgment debtor.

Comment. Section [?07 140] egtabliahes the right of a non-
debtor spouae of a judgment “debtor to claim ‘exemptions for communi-
.ty property and for saparateé property of-the nondebtor spouse which
is sought to be applied to the satisfaction of a mﬂneyquqgment
against the judgment debtor ‘pursuant to the community property
laws. See Civil Code §§ 5116, 5120, 5121, 3122, 5125, 5131, 5132,
Such a provision is not without precedent in- Califarnia cases. See
White wv.:Gobey; 130 Cal: ‘App..Supp. 789, 791, 19 P.2d 876,
(1933) (husband allowed to claim exemption for his earnings “levied
upon to satisfy judgment against wife where husband's earnings
liable under community property laws). Section {707.140] pernits
" the mondebtor spouse to take advantage of exemptions to the same
extent as if the nondebtor spouse were a judgment debtor. It also
has the effect of making the same amount of property 11able for the
.ratitisfactidn of @ judgment regardlees of whether the ‘property is
community property and .the judgment, .ig .against one or both spouses
or the property is held in joint tenancy and the judgment is against
.35 botlk spouses. ‘For exdmple, a $10,000 deposit account which ‘is
commynity, prgperty would be exempt in the amount of $4,000 ($2,000
exemption ‘under Section 707.480 for each spouse) whether the judg-
ment was against one or both spouses. Similarly, i1f the judgment
is against both spouses, each may claim a $2,000 exemption in the
‘gmspective half interegt whare the: account. is held in joint tenan-
~CYe Howeﬁer, if the accomnt 18 held in joint tenancy, the nondebt~-
' or spouse may ‘not c¢laim an exemption,since only the judgment debt-
“or!s .interest: in the jvint femancy account is levied upon.

This section does not change the amount of property exempt
where the exemption is not limited either in terms of the number of
items, such as ome motor vehicle (se% Section 707. 430), or in terms
of monetary amount, such as $2; Dﬂﬁ{in-a—deposit account (see
Section 707.480) or jewelry worth $500:{see Section 707.450).
Consequently, a husband and wife may claim as exempt only so much
of the household furnishings: which are community property liable
. _ for the satisfaction of the judgment as 1s reascnably necessary for

" “sone houseliold inasmuch aé there can be only one principal place of
the residence under Section 707,440, The spouse must meet the
terms of the exemption in order ‘to iiake a successful cYaim:

A nondebtor spouse who claims that ithe' community: property or
geparate property is not liable for the satisfaction of the judg-
ment pursuant to the community property laws, may not assert the
claim pursuant to this chapter. Such a claim is normally asserted
by way of the third-party claims procedure in Chapter 6 {(commencing
with Section 706.110). See the Comment to Section 707.110.
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Exisriﬁg law is unéleafi IWhere Ewo unrélacéd heads of households
Aare jointly liable on the same judgment, there should be no question
that each debtor may claim a complete set of exemptions. We have not
been able to determine whether the fact of marriage between debtors
makes ardifférggce although there are reasons to beiieve that it does
since communit& property is liable for debts of either gpouse and sever-
al exemptiép provisions are drafted in terms of the family rather than
the indivi&ugl. Nor is it known whether it makes a difference in the
number ﬁf giéimable éxémptions if the judgment is against one or both
spouses Or if the property liable is community or éeparate: The most
useful siétément appeafs in White v. Gobey, 130 Cal. App. Supp. 789,
!?91, 19 P.ZE 876 (1933) where the hushand's eafnings were‘levied upen to
satisfy the wife's debt for necessities incurfed before marriage and 1t
was held that the common necessaries exception to the total exemption of
earnings was aﬁplicabie only where the debt was Incurred during mar-

riage:

Respondent contends that the exemption can be availed of only
by a "judgment debtor”, and that the appellant is not one. B3But,
while the appellant was not joined as a defendant in the actiom,
amd is, therefore, not a judgment debtor in the technical sense,
nevertheless, the very theory upon which his earnings weére levied
upon is that his liability was in the nature of that of a debtor
(to the extent of community earnings). . . . The husband cannot be
treated for one purpose ag a judgment debtor, and then not be
permitted to assert the. rights that every judgment debtor has.

~+ + + An ordinary loan obtained by him to carry on his busi-
ness, 1f reduced to judgmedt, could not be collected out of earn-
ings, 1if the debtor made a proper showing under subdivision 10 of
section 690 of the Code of Civil Procedure; and it is difficult to
see how a debt contracted by the woman who afterwards becomes his
. wife is in any better position, or surrounded with any greater
legal immunity, than an ordinary debt of his own.

We believe the principle of the prior version 1s sound-~i.e., to
permit the nondebtor spouse to take advantage of exemptions to the same
extent as if the nondebtor spouse were a judgment debtor. However, the
manner of achieving this result--~by doubling exemptions in community
property except where an exemption is specifically a household exemp-
tion, such as furnishings or a dwelling-—1is likely to be politically
unacceptable and 1s at odds with the generally stated policy of the

exemption laws to protect an amount of property sufficlent to support
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~ See Wikes V. Smith 465 F 2d 11&2 (9th Cir. 1972)

the debtor and the debtor's.dependents. See Bailey v. Superior Court,

215.Cal. 548, 554, 11 P.2d 865, 867 (1932) ("The underlying purpose of
- the statute exemptlon from execution certain aroperty 1is to provide for
-... the support and welfare.of the family of the person claiming exemp-

. tion."). It is also unclear how it applies to certain exemptions.

Sectign 707.160 .15 -cffered as. an alternative which would achieve
.the same basic policy but would not double exemptions. The prior
verslion treats spouses as. 1f they are unrelated joint judgment debtors

asgumption that Lf;the queseswheld\theireproperty in joint: tenancy,

.each would:be able to. eclaim a set of exemptions for -ft.  Thea. proposed
i iverslon.takes. nearly: the.epposite-appreach by ignering: joint.tenancy for
~-therpurpose. of applying exemption laws and is based on the :assumption
..-thdat in general-the exemption. laws are based on the :family unit {a

< Principle gonsistent with the treatment ;of property.liahle-for debts

under the community property laws). delther version affects the prin-
ciple that only the debtor spouse's interest in jointly owmed property
.may -be reached by creditars (except for dabts. for necessities incurred
during marriage as provided by’ Civil Code Sections 5121 ‘and 5132).
By way of 111ustrstion; under rhe prior vers;on the spouses would

“be entitIed to twg $2 , 000 deposit account exemptions and twe motor

- Vehicle exemptions regardless of whel;her the judgment was against one or

both spouses. Under the proposed version they would be entitled to one

separste property of the nosdebtor spouse 1s not subject to enforcement,

except for necessities pursuent td- Civil Code Section 5121, Where one

) spouse is the judgment debtor and the spouses have both community and

separate deposit sccounts, the pr0p03ed version reflects the better
pulicy since the single exemption may be claimed for ‘the community
sccount—-no exemption is needed for the separate account beoause it may
not be resched. ' . . .

It should also be noted that a transfer of the debtor spouse 8

_ interest to the nondebtor spouse, such as by way of changing community

property to separate property, 15 voidable as a frsudulent conveyance,
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§ 707.170. Exemptions inappiicable‘égainst'suﬁﬁoff judgments
Subdivision (c) is new. o '

§ 707.180.  Tracing exempt amounts

Subdivision (a) has been revised in response to Commission sug~
_gestions Subdivision (b) has been revised to permit the judgment
. debtor to select the manner of:ﬁracing. Previously, the Cdmmission had
_decided to make first-in firgt-out mandatory. As proposed to be re-
_gised, subdivision (b) adopts the principle of the Uniform”Exgmptions
;. Act, We propose this principle as a result of further analysis of the
application of tracing in the exemption context and the desire to reject
the rule in California United States Bond & liort. Corp. V. Grodzins, 139
Cal. App. 240, 34 P,2d 193 (1934), where it was held that the portion of
1ife insurance benefits which exceeded the exempt amount when received
was earmarked for creditors even though benefits remaining at the time
of levy were below the exempt amount. In Grodzins, the surviving wife
received $10,000 in life insurance benefits, deposited $5,000_in a
savings and loan account, and spent the rémainder for the sﬁpﬁért of
herself and her minor children. Under the exemption in effect at the
.time, approximately 358,900 of the #10 UOO would have been exempt The
creditor was permitted to reach $1,1QQ_of”the regaining $5,DQO.

We congider this rule to;ﬁeﬂﬁndésirgable because, if théilump—sum
. .received at a remote timg:ﬁefoéé.levy had been $15,000, for example, and
the wife had spent $?‘Qdﬂ of iﬁ;befnrerlevy, the creditor would have
been able to apply the-éemgiﬁiﬁg $8;000 o tﬁe jﬁdgmént. The staff
considers this to be an“uﬁiﬁét result which destroys the purpose of the
exemption. A preferable gqig wags applied in :edical Fin. Ass'n v,
Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86 P.2d 159 (1939), where the
court stated fhat the "question of exemption doec not arise until there
is a 1evy, and the intent of the statute is that it be determined on
facts then existing.” Thls case involved garnishment of wages at a time
when one-half of-the earnings received during a 3q—day period were

_exempt, The debtor had already received some earnings and the creditor

. claimed that those earnings should be counted toward the exemptiom,

leaving the remainder subject to levy in the amount gfrone—half of the
total. The court viewed the purpose of the exemption to be to shield
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one—half of each installment of earnings for the debtor to support
hinself and his family. - T o

Assuming the rejection of Grodzins and the codification of Rambo,
when an exemption claim 15 made; it will bé. necessary for the debtor to
identify the natiure of the funds in a deposit account by tracing thelr
“origin. We believe that the debtor should have the option -of selecting
the manner of tracing in order to avoid different results depending upon
:"the fortuity of the nature and number of'aécounts the debtor has main-
tained ' lracing was easp in Grodzins because appsrently the $5,000 in
J life insurance benefits was segregated in one account. If the debtor

"had comingled the benefits with earnings and spent money “from the ac-

- count, application of first-in firstmout might detérmine ‘that the

exempt ‘benefits had been consumed before the creditor had levied or even

before judgment was entered. On the ‘dther hand, if the benefits were

N deposited in an account with a large’ amount in it already, the debtor

'could have the benefit of the exemption grider the first-in fi¥st-out
rule. ﬂandatory use of ‘first-in first-out would ‘also have ‘the effect of
-nullifyino other exemptions, such as the exEmption for proceeds from the
sale or destruction of a motor vehicle; ' e

| We have attempted to discover the manner of" trdting employed by

VCalifornia courts in exemption cases but have Hot as yet been success-

-qul. In cases involving “constructive ‘trusts and eQuitable }iens, the

u“courts apply a variety of tracing methods depending on ‘the factual

'situaticn.l See generally D. Dobbs, Handbook ‘on ‘the Law of Remedies

575,16, at 425-30 (1973); 7'B. Witkin, Suimary ¢f Califdrnia Lav Trusts

§§ 86—88 at 5&46-49 (Eth ed. 1974). The gethod '6f trdcing used may

i idepend for example, on whether several ‘trust finds have been comingled,

' #:whether the ‘trustee acted wrongfuily, whethef funds were tsed to pur-

'chase valusble property, ‘or whether funds were' dissipated ‘and then

_ ‘replaced. The principles governing ‘which ‘method of tracing will be

1: applied in these cases offe¥ no ‘guidance ify the area of ‘exemptions
]:because the factual situations are distinct.' N6 trust principles are

ei involved in exemption cases, ‘mor are we concernéd with detecting and

%penalizing wrongdoers. ‘The ability to trace in’ the case of constructive

:trusts and equitable liens results ' in the beneficiary obtaining priority

over general creditors, whereas in the ‘exemption context, the question
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of priority is not involved. We do believe, however, that the principle
in this area which permits utilization of different tracing methods may
be appropriately adopted in the tracing of exemptions.

§ 707,190, Prohibition against reaching property determined to be
exempt , . Co
This section has been moved from Article 2 to Article 1 because it

applies to all enforcement procedures.

§ 707.200. Liability for interference with exemption rights

This sectlon has been moved from Arricle 2 to Article ! and revised
to make clear that it applies regardless of the exemption procedure

-followed. See the discussionr under Section 707.310.

§ 707.210. Adjustments of dollar amounts of exemptions

Technical revisions.

-

3 707,220, Exemptions from tax liabiiity

Subdivision {c) has been revised.

Article 2. Procedure for Claiming Exemptions After Levy

Article 2 remains largely unchanged.

§ 707.310. Applicable procedure for claiming exemptions

The general provision in the prior draft for determining exemptions
on noticed motion in cases where there has not been a levy has been
deleted, It 1s preferable to specify.the appropriate manner of claiming

exemptions for each procedure.

§ 707.320. Claim of exemption
The last two sentences of subdivision (b){3) and subdivision (b)(4)
are new material. The additions to subdivision (b){3) implement a

decision made at the February meeting.

. § 707.380. Heariug. and order

The last sentence of subdivision (d} is new, Technical revisions

have also been made.

§ 707.385. Extension of time

This section 1s new. -

§ 707.395. Lisposition of property during pendency of proceedings

Technical révisions.



Article 3. Exempt Proﬁerﬁz

§ 707.420Q,  Cemetery plots .-

.. Some-time ago the Commission,: decided that a cemetery plot for two
persons should be exempt. Section 707.420(c) was changed to provide
that a cemetery plot for one person wds exempt when the provision
granting exemption rights to’ spauses ‘Was approved If Section 707.160,
which provides that spouses may.claim only -one iset of exemptions, is
~-appraved,; Section 707.420{c):should again provide an exemption for a

- cemetery :plot for two perszons, - WHote that the way this provision is
worded, 1f.the spoumes-have-two. separate plots, only one weuld be
exempt, unless the other plot is subject to a spouses vested right of

interment or is part of a fsmily plot

Cee e
i el

# 707.430, HMotor vehicle: proceeds

The last sentence of subdivision (b) is new.“ lr_ls eonsisteut with
the holding in Smith v. \hea, ?2 Cal App 3d 361 370-72, 140 Cal. Rptr.

116 (1977). LTl T

§ 707.440. Household furnishings, wearing appsrel personal effects

Teehnical revIsiens. AP
: ! : -]":‘ . - et : . P
" § ?G? 450. Jewelry, heirlooms, works of art

Technical revisions

§ 707.460. Health aids

This sectlon has been revised pursuant to decisions m?de at the
. v - . : Loy

o

. February meetiang, . = . . -

;§. 707,470, Tools-ete, - co : Tl

Technlcal revistions.

§ 707.490. Deposit account in which soeial_seourlty_paymenrs are di-
rectlg_deposited

Technical revisions. .

R DR

§ 707.500. Life insurance, endowment, annuity policies, death benefits;
wrongful death awards S

Subdivisions (a)-(c) and (e) have been revised pursuant to deci-
silons made at:.the February meeting. . _
The Commission may want to consider restric;ing the loan value

exemption to amounts that are left with the insutance company. We can
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idehtify three reasons for exempting a portion of loan value, It may be
to'attémpt to ensure that the protected amount will be available upon
maturity of the policy; protecting the loan valué in the hands of the
insurer provides a fund out of which the debtor can pay ‘the policy
premiums; and the loan value may be drawn on as 4 bank account to meet
current expenses. The staff tends to believe the first two are the more
important policles and that, since we propose a $2,000 deposit account
exemption for dealing with current expenses, it is worthwhile to con-
slder preventing tracing of the exemption of loan value into deposit
accounts or cash.

Subdivision {d4) is new; it is derived from Section 6{a){(3) of the

Uniform Exemptlons Act.

§ 707.510. HRetirement benefits

“The staff recommends that retirement benefits be exempt to the
extent reasonably necessary for support, rather than completely exempt,
as under existing law and the prior draft. ,

Generally, there will be a hearing on the exemption claim since
these benefits will be in deposit accounts and the dehtor will have to
trace their origin in exempt benefits. Consequently, the additional
issue of whether the benefits are necessary for support should not
result in significantly more hearings.

The last sentence of existing Section 690.18(c) contains the fol-
lowing exception to the exemption money held by private retirement
plans: '

tixcept with regard to moneys withheld from employees' wages and

contributions based on wages in employment under provisions of the

Unemployment Insurance Code . . . , the exemption glven by. this

subdivision shall apply to any moneys held in self-employed retire-

ment plans and individual retirement annuities or accounts provided
for in the Federal "Employee Retirement Income Security Act of

1974" (P.L. 93-406}.

We are informed that the intent of this exception is to permit the en-
forcement of the tax withholding laws (both unemployment tax and per-
sonal income tax which 1s collected by the Department of Benefit Pay-
ments for the Franchise Tax Board) where a self-employed person with an
ERISA plan has misappropriated moneys withheld from the wages of his

employees. This exception does not appear to require a showing that the
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amounts withheld from employees' wages were diverted into the employer's
ERISA agcount. Accordingly, it may be asked why the exception is

- restricted te ERISA: accounts. - If no tracing of misappropriated amounts
1§, required, it is not clear.why the exception does not apply to all
exemptions. Xor have we heen able to determine why this problem 1s not
dealt with directly, rather than through an exception to ong particular
exemption, We suspect that this exception is in the.nature of special
legislation which was enacted to enable the tax authorities to handle a
. particularly difficult case.. Should this speclal exceprion be centin-—
ued?

$ 707.520. Unemployment benefits and contributioms - i

Subdivision (b)(7) has been added to continue-a portion of Section
690.13 (unemployment benefits from fraternal organization) _As. in the
.cage: of retirement. benefits, the staff. believea that such benefits

should. be exempt to the extent reasonably necessary.go: support.

§ 707.530. Disability and health benefits Ce tmtue

Subdivision {a)} has been revised to provide an: exemption to the
ékteht“reasbnably necessary for support’ot’ to the extent benefits will
" be used’ to pay for health care. This 18 similar'to Sections 5(4) and
£€a) () ‘of the Uniform Exemptions Act. a

5 _707.540, Damages for pgtsonal injury
This section 1s new. It is similar to Section 6(3)(3} of the

Uniform hxemptions Act.

- § ?U? 560.7'Aid

- The specific reference to. fraternal benefit societies has heen
t’added.““: : :

e

- Respectfully submitted; S R ff?

“Stan G, Ulrdeh &= 7 o oo Lo
;Staff .Counsel



STAFF DRAFT

nXEMPTIOVS FROn EHFORCLHETT OF uOHLl JUDGL \TS

.‘__ !.'-‘C

Introductlon

Since 1851, California law has provided that certain property of

judgment debtors is exempt from the enforcement of a money judgment.
In general exemption laws are intended to reserve an amount of property
sufficient to support the dehtor and the dehtor 8 family and to permit
the financial rehabilitation cf the debtor z Some exemption provisions
are the result of lobbying efforts of special interest groups.3 Exemp-
tion and bankruptcy laws also serve to shift the cost of social welfare
from tﬁe community to creditnrs.ll'r+ T '

' 1he exemption laws of California are among the mnst"generous in the

bniteﬁ States. Tﬁe substantive exemptions were comprehensively revised

,'t,.

l. - 1851 Cal. Stats., Ch. 123, § 219.

Jnﬂ, - T T T R
Bailgy V. Superior, Court, 215 Cal. 548, 554, 11 P,2d 365, 667
{1932); see generally Vukowich, Debtors' Exemption Rights, 62 Geo,
L.J. 779, 782+u8 (1974 It has also been suggested that early
exemptions, were enacted.to attract settlers. in newly admitted
states. See uaskins, Homestead Lxemptions, u3 Harv. L Rev 1239,
1290 (1950). ‘ : '

3. L.g ; life insurance, credit union accounts, savings and 1oan
association accounts. See Sections 690.7, 690.%, £90.1y; .Fin. .Code
413606, See Cohea, Lxemption of Property Purchased: With Exempt
:Fupds, 27 Va. L. Rev. 576G, 613 (1941) ‘Riesenfeld,: Life . Insurance
and Creditors' Renedies in the Ynited States1 4 ¥.C.L.A. L. Rev.
583, 617 (1957); Vukowich, Debtors' Exemption Rights, 62 Geo. L.J.
. 779, 81U, §31 (1974). L e -

43n See Comment, Hankrnptgg_hxemptions Critique and Suggestions, 6¢
", Yale L.J. 1459, 1497-1502 (1959),, Although it has been guggested

that no- property should be exempt .and that insplvent debtoys :
should rely.on social welfare legislation, this, alternative. is
undesirable because of the cost to the community of providing wel-
fare and the low level of available benefits, because most . credi-
tors are in a position to control their extension of credit and can
+take account, of exemption laws, apd because the lack of .exemptions
would drive greater numbers of debtors into bankruptcy.‘ See.id,;
Vukowich, Debtors' Lxemption Rights, 62 Geo. L.J. 779, 86761 69

iy (1974). — . -

N

5. D, Cowans, Bankruntcy Law and ?ractice 3 589,‘at 326 (1563)§ Com=-
mittee on Debtor and Creditor of State Bar of California, dodern-
ization of Statutory Exemptions, 42 Cal. St. L.J. §69, {1967).
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in 1570 in response to a 1967 report by the State Bar Committee on
f
Debtor and Lreditor.  Doth the substantive exemptions and the procedur-

al provisions are in need of further re.vision.7

Lxempt Property
vy .

The substantive exemption p:ovisions should strike a fair balance
bg:ﬁeen tre interests of the debtor in maintaining a basic standard of.
living for the debtar and the debtpr's family and the interests of
creditors in satisfying money judgments. Lxemptions should shield
property in such a manner that debtors with different. types of .assets..
wiil be, afforded the basic protection. Accordingly, ;hp general ap-
proach pf the propoged law 1s to, protect important items of property,
such as a home,b household furnishings, clot&es, provisions, a wotor
vehicle, and toocls of a trade, and: also impnrtant sources nf income,
such as wages,g insurance benefits, retirement benefits, unemployment
bgnefits, and aid.. Tae proposed law seeké to strike a balance between
the gpecific designation of items "which has the virtue of certainty but
the drawback_of being too restrictive and subjeg;,to changing tastes and
fimes, and the general categorization of exempt items, which provides

wore flexibility and equality of treatment, but is more difficult to

6. Ti§ee Committee on Debtor and Lreditar pf State Lar of Califormia,
" Hodernization of Statuto;zﬁpmgﬂgtions, 42 al. S; F.J. 869 (1967).
”qgt all of the comrittee's Tecommendations were enacted

7. Important factors prompting the proposals in this recoﬁmﬁndation

- include the dramatic inflation occurrinb over the past several :
;yea:s “the’ introduttion of bills to revisg. the bankruptcy laws of

”thg,UnLted States (see Report of the Commissionxon the Eankruptcy

_ Laws, of the United States, House Doc. "o, 93-137, Part I, 93d
Cong., 1st. Sess. (1973); H.R. 5200, 95th Cong., 2d Sess. (1971)),
and .the’ approval of a Uniform Lxemptions Act by the : ational Con-
ference of Commissioners on Uniform State Laws in 1976.

ﬁ:ti?The revision of the homestead exemption 1s. not includgu in_this
-~ draft. :

9. The form of the wage garnishment exemption depends upon legislative
. .action on A.B. 393 and 1s not includgdfiﬁ thiﬁmdrafgn_

e ‘ .
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apply and results in a uigher administrative cost.IG The Commission's
reconmendations are also tempered with the knowledge that exemption laws
are highly controversial and that many of them are the result of compro-

mises between various interest _groups.11

Most of the statutory exemptions are colle;ted in Sectioqs-ﬁgqil
through 690.31 of the Code of Civil Procé&ﬁrer..Some exempﬁiﬁnsléré';ét
forth in other codes. > Somé property is exempt withiout makiag 4500
claim'? and other property must be claimed as exempt or thé exemption is
ﬁhfvédllﬂ' Section 590 equates the concepts of property which fs'éxemﬁt
witﬁoﬁt-ﬁékiﬁg a claim and property which is not subject to enforcement.
In the:ﬁroposéd law, pfoperty which is exempt without the nece531tf of
making-a'claim 18 donsihtentiy deséribed as bfﬁﬁéfty ﬂdt subject to the

enforcement of a money judgment.ls ' The golldﬁing material discusses the
S e

10. See genmerally Joslin, Debtors' Exemption Laws; Time “for lModerniza-
== tion, 34 Imnd. L.J. 355, 356-57 (1459); .ote, Debtor Exemptions in
Personal Property--Proposals for llodernization, 52 .Jent. L.J, 456,
__ (1964); Rombauer, Debtors' Exemption Statutes—-ievision Ideas,
36 Wash. L, Rev. 434, . (1961}, : S R R

#1, The Advisory Committee in charge of the revision of ew York laws
.. on enforcement of money judgments gave as a reason for declining to
recommend changes in exemption provisions “'that they are the résult
of legislative compromise; that they reflect-the diverse pulls of
. various groups within the state.” & J, Weinstein, L. .orm, & A,
t1ler, .ew York Civil Practice i 5205.01 (1976). ' e

12. £.g., Fin. Code § 15406 (credit unioh accéunt); Labor Code s 27003
(property held in trust by logging employer).

13, E.g., Sections 620.6 (portion of earnings), 5QQ?$aq(relocat;on'“
' benefits), 690.175 (unemployment cbéﬁéﬁﬁatidﬁfﬁtior to payment).-

14, E.g., Sections 690.1 (household furﬁisﬁiﬁgs,'éfé.); 6&0;2 (motor
.. yehicle), 090.% (life insurance benefits).

15. Thetre is no clear distinction betweén property which is not subject
" to enforcément of a money judgment;and'properéy which is exempt
without making a claim. Neséribing property ad not subject to
enforcement may mean that there is no procedure turough which it
may be reacied or that it is not the sort of property interest =
. which, through tradition or public policy, can be applied toward
' _the satisfaction of a momey judgment. See the discusgion under -
"Property Subject to the Enforcement of ‘a__ioney Judgient!’ supra.
In, the propesed law, property which is dégcribed as ﬂbtfsqgject to
the enforcement of a money judgment should be readily fdéntifiable
and generally consists of fufids under the control 6f a third per-
son, such as an insurance company, a tetirement plan, or a govern-—
mental epntity. .. Licenses are_also described as not subject to

enforcement in the proposed law, congistent with Section 688(e);

however, a procedure is recommended for reaching liquor licenses.
See the discussion under "Receiver to Inforce Judgment" infra.
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major statutory exemptions of existing law and the more important revi=

sinns proposed by the Commission.16

Household Furnishings, Wearing apparel and Personal LffeCtS

.»Existing law provides a general extmption for necessary household
furniahings, appliances, and wearing apparel, and a specific exemption .
for a piano, radio, television receiver, shotgum, rifle,-provisione eno
fuel for.three wonths, and works of art by the debtor oT the debtor’ s
.neeident-family-l? Under tids provision, the pourts have applied a
station-in-life test so as to permit the exemption of substantial )
amcunts of personal property.18 |

Tae proposed law provides a more restrictive exemption for-tﬁie
type af property. The oroposed exemption would protect household fur-
nispﬁhgs, appliances Wearing apparel, 'provisions, and " other personal
effects reasonably necessary for one household and pereonally used or

) prdcur_ed for use by the debtor and members of the debtor's household for
‘Jmezze;}their principal residence so long~as the item of property claimed
as exempt ‘Joes not exceed $300 in value.19 ‘The proposed law:.does not

specifioally exenpt items such as a shotgun or a radio. In'most cases,

.a debtor ‘will probably not have any or. very much Dersonal property which

16, The more technical revisions are discussed in the Commeqte-to the
) proposed sections, supra, and in the Comments to the repealed
" sections in the Appendix, supra. The exemption: for church pews
provided by Section 690.25 is archaic and should be deleted since
. the practice. of the .ownership of pews by church members has gener-
- ally.ceased, See 6 J.;Weinstein, H. worn, & A, iiller, uew York
Civil. Practice_, 5205.}5 {rev. 1976).

17. Section 490.1.
15. See Independence Dank v. heller, 275 Cal. App. w4, 79 Cal. Rptr.
. 868 (1969) (furniture worth over $22,300 held exempt), Jewport
wat'l Bank v. Adair, 2 Cal.-App 3d 1043, 83 Cal, ulptr. 1 (196%)
(furniture for l4-room apartment neld exempt), Comment, Calif-

- grnla's dew hLousehold Goods Lxemption and the’ Problem of Personal
-,AccountahilityJ 12 Santa Clare Law.. 155 (19?2}

19y‘x5ectiop d(a} of the Uniform Exemptlons Act’ (1976) nrovides a
.eimilar exemption for such ?ronerty subject to a o500 limitation.

BN
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will bring at least $300 at an execution sale.zo llore wvaluable property

wolild be rnichexempt even if it meets th& necessary gtandard in ‘order to

prevent abiise. Nonnecessary property would be nonéxempt regardless of

its value.’

e o Y

- he proposed law also provides a separate exemption for jewelry,

heirlooms, and works of art ‘whiich'in the aggregate do not exeded $500 in

‘V‘balﬁEle ‘This limited exemption 1s not subject 'to the necessity stand-

“atd But is intended to protect some items that are likély to be of

séentimental valde even though they aré not necessities.

tlotor Vehicle

Existing law provides an exemption for one motor vehicle with a

value not exceeding $500° over all liens and encumbrances on the ve-

‘hicle 2% me vdlue“of the vehicle is redquired to be détermined from

used car price guldes customarily used by California automobile dealérs

‘or, if not 1isted;1by fair market value. If the debtor's equity in‘the

Y gotor vehicle exceeds $500, it may be sold'at an execution gate, “but the

“ protéeds remaining ‘after satisfaction of 1llens and encumbrances are

exempt ‘in the amount of $500 for a period of 20 'days.

“Under the proposed law, a motor vehidle would be eéxempt if the -
23

debtor's equity does hot exceed $1,500.™ The exemption for proceeds is

b

29.

21,

22.

23.

The proposed law precludes an execution sale of property which:is
exempt to a particular walue unless.the ampunt bid at least equals
the exempt value. The £300 value limitation in this provision of
the proposed law does not exempt proceeds when there is.a sale as
in the case of tie motor vehicle exemption. It is strictly a- -
"ceiling“én the value of pfoperty’that #ay be claimed-as-exempt. If
.an- item;of property may be sold at an execution sgle for. aver §300,
the proceeds are applied toward the satisfaction of the judgment.

_Section 5(a)€3) of the Uniform Ixemptioms Act. (1976} exempts ..
family portraits and heirlooms of particylar sentimental value 1f
the value of the item does not exceed 5500 and Section 3(b) exempts
jewelry not exceeding $750 in the aggregate. N o

Section 690.2. & Section 690.4 also provides an exgmptibﬁ“fpr a
commercial motor vehicle used in the debtor's trade, calling, or
‘profession. ; ‘ ' o S Y

ihe motor vehicle exemption is set at this level in the Uniform

Exemptions Act Section 8(c) (1976) and in .14, $200,.%5¢h Cong., 2d
Sess, (1977) (House verslon of proposed Bankruptcy Act}.

© Lhe
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extended to proceeds from a voluntary sale or from insurance or- other
indemnification recelved for the damage or destruction of the vehicl.e.24
The proposed law would permit, rather than require, reference to used
car price guides because other factors may be relevant,,such as where

- the 'vehicle has been customized. The interests of the. debtor are pro-
‘tected, ngt by the assessed or assigned walue of the wehicle, but by the
exemption of proceeds and the prohibition of an execution sale where no
bid is received which is sufficlent to satisfy liens and encumbrances

and pay the debtor the amount of the exemption,

Tools of a Trade

-Existing law provides an exemption for tools aﬁd other items, .
including one commercial fishing boat and ong commercial motor vehicle,
©oxdinarily: and reasonably necessary for tihe use of the debtgor in the
exenclse of the trade, calling, or profession by which the debtor earns

<-a livelihood, tg the maximum aggregate actual cash value of $2,500 gyer

liens and encumbrances on.such items.zs_ﬁ.hg proposed .law continues this
exemption and includes building materials for which existing law pro-~
vides 2 separate exemption in theqampgnt_q£;$l,gﬂo.26 The proposed law

would also exempt proceeds from the sale. or indemification for the .
loss, damage, or destructicon of such items in the amount of 52,500 for a

.period of 90 days after a voluntary sale or, in other cases, after

're;gipt ofltne prqceeﬁs‘or_indemnifica:ion.%g;‘

Health Aids

'applianced‘perSOnally uged by the debtor.28 This exemption is too
N N L e Tels P, . . R TR . . o

syt

e

24, 'Secffonigia) of the Uniform ixemptions Act (1974) prevides a

' ':;aimilariexemption traceable for 18 months. T

25. Sectiom 590. 4." ' '

26, Section bHO 17.

27. iuection (a} of the Uuiform Exemp;ions Act (1976) provides a
similar exemption traceable for 18 mouths. The 90 day limltation

on the protection of proceeds is the same as that provided by
-Section 690,2(e) in the case of a wotoy vehicle.

28.  ‘Section 490.5. - o - S

st e A A T B e P
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narrcm"!g and should be expanded to include health aids reasonably neces-

sary to. enable the debtor or the spouse or dependents of the debtor to

work or sustain health.30 This provision would permit tie exemption of

.. items such as a wheel chair for a person unable to walk to work, an air

conditioner for a person afflicted with asthma, or an elevator for a

person unable to climb stairs, but would not exempt a. swimming pool,

sauna, bicycle, golf clubs, or gymnastic equipment merely because their

use is conducive to good health.

Jeposit Accounts

Existin;, law provides exemptions for 1,300 in a savings and loan
32

associlation account31 and 51, 500 in a credit union account.”7! Ah-ge=

count into which social security benefits are directly deposited is -

protected from levy to the extent of $500 if there is one recipient and

$750 4f there are two or more recipients, and is exempt to the extent

that additional:amounts conslat of social security phyments.33 There: is

no specific exemption for savings or checking accounts in banks.

%

29.

30,

31,
32.

13,

34.

"Progthiesls’” 1s defined as the “addition to the hwuman body of some
artificial part, as a leg, eye, or tooth.’ Ucbster s Vew Collegi~
ate Dictionary 673 (1956) "Othopedics' 1s deflned as the “"correc~-

‘tlon or prevention of deformities, esp, in children.' Id. at 593.

This provision is derived from Section 5(2) of the Uniform Lxemp-
tions Act (19?6) .

Section 690.7.
Fin. Code § 13&36

-Section £90.30. Section 690.30 requires the judgment creditor to

initiate tie exemption proceedings to determine whether nonexempt
amounts reside in the acceéunt. At the hearing, however, the judg-
ment debtor has the burden of proof. This provision, enacted by
1976 Cal. Stats., Ch. 810, ¢ 1, appears to be In reagtion to Phil-
lips v.ﬁfartholomie, 46, Cal. App 3d 346, 121 Cal, Rntr. 56 {1975),
uhich held that a judgment debtor is not entitled to a uearing

qbefpre social Secuxity, AFDC, county welfare, and veterans bene-

fits in a bank account could be levied upon. 0f. course, such
benefits are exempt when a claim is made under L*rzmeral principles
regarding tracing of exempt benefits. GSee Philpott v. Lssex County
Welfare Bd., &09:¥.5.. 413, 416-17 (1973) ) (disability benefits in

s bank actouwnty; Hruger v. Wells Fargo Lank, 11 Cal,2d 352, 367, 521
FU2d 441, -, 113 Cal. Rptr. 449, (1974) {unemployment bene-

fits in checking account). Sectiom. £90.30 provides an additional
protection since it shields a2 certain vortion of the account from
the reaci of creditors without the necessity of making a claim of

" exemption.

Exempt amounts may be traced into bank accounts under existing law.
See the discussion under "Tracing Lxempt: Amounts' infra.

-7~



Under -the.proposed law, a deposit account in any financial in-
~stitution and moneyBs is exempt in the amount of $2,700. 1here is no
"justifiable reason for distinguishing between different types of deposit

36 .. : .
accounts,: - iue proposed law would continue the special procedural-
protections regarding accounts into which social security. benefits are
directly deposited and would clarify the: procedure for claiming addi-

kY

tional amounts exempt.

Life Insurance

Ezxlsting law exempts benefits growing out of 1life insurance to the
extent represented:by a $507 annual premium and another such- amount:in
favor 'of the insuvred's spouse nrf-minor;.children.38 Group~life Insurance
is eomPIEEeiyrexemptfgg Death benefits from a public entity .or.a pri-
vate: retireqent: plan- are also t*a':@r;emptt;.lp‘-j the life insurance exemption
shields‘benefits from: the reach of:creditors of the insured and of the
beneficiary.41 The exemption also:pretects a ereditor who is: a benefi-
ciary under a credit imsurance policy.

SITEI T £/ IS TR T

- [~ 2y
. 35;"fhe Proposed exemption would also supersede Section u9J 21 (prison-
' er's trust fund exempt in amount of $40). Sectiom 487, 2710(e}{(?) in
‘the Attachment Law also provides an aggregate exemption for deposit
S accoubtts and nmoney. a . .

36, A report by the State Bar Committee on Iebtor and Creditor recom-
mended consolidation ¢f deposit account exemptions in 1967, See
Committee on iebtor and Creditor of State Bar of California, dod—
ernization of Statutory ExetaptionsJ 42 Cal st. L, J. Béﬁ —_—

'f-(196?} . : o -

B

- 37, See the- Comment to proposed uection 737, 490 infra. - :_gﬁmn;

38, uection 690 9. The exemption alsc aj plies to endowment ‘and annuity
. policies. Sece ling v. Lee, 37 Cal. App. 33, . 174 P. 356,
Co(1918). Wlere there are multiple beneficiaries entitled to claim
f.the exemption, each beneficiary is entitled to assert an exemption
An proportion to the tot&l proceeds of the policy Jackson V.

?E,fiffisher, 56 Cal.2d 196 201 1363 P.2d &?9 14 Cal nptr. 439,
Tﬂ"f - (1961) . ‘ _ L co
‘39.'fSection 990,10; Ins, Code I .13213. Tuis.eremption does not apply

*4 ,%ddn .certain cases., See Ins. Code ¢§ 10203.5 (borrower: and install-
-l jent purchaser groups), 10203.0 (credit union groups}, 1J203.u
. feavings account depoeitors) ' R

43, 'section 690.18. o | _J o
41. holmes v. iarshall, 145 Cal. 777, 77942, 79 P.2d 534, .__ (1905).

.42, -~Jackson ¥. Fisher, 56 Cal.id- 196 199 363 P zd 479, 14 Cal.
wptr. 439, - -(1961). o S T

:_.'_8__



The proposed law would substantially revise these exemptions con—

sistent wit1 tne policy of protectlng a minimal amount of jroperty o

necessary to uupport the debtor and ‘the debtor’ 8 famlly A creditor

should not be able to force a debtor to surrender a policy 'in order to

reach its cash valuea The prooosed law would permit the creditor to

- 43

reach the loan value of the policy to the extent it exceeds VS 300

The debtor should_not be forced to surrender the policy, particularly if

the debtor is an older person, because the debtor may be unlnsurable, or

insurable only at a prohibitive premium.

¢

The proposed law provides am exemption of benefits from a matured

life insurance, endowment, or annuity policy, or from,death benefits,.”

payable to the insured while iiv1ng or to a spouse Or dependent of the

living insured or decedent, in ‘an amount reasonallly necessary for the

support of the insured and the spouse and dependents of the insuredior

decedent.*® 1nis exemption"wouiﬂ'protect benefits from creditors of the

insured as well as creditors of tlie spouse or dependent beneficiaty.

11e proposed law would eliminate the arbitrary feature of existing law

Which exempts benefits to the extent represented by a 30U annual prémi-

U,

The existing standard can résult in widely varying exempt amounts
depending upon the type of policy (e.g., straight life, endowment, or
annuity), the type of insurer (e.g s nrivate, group, industrial govern-

ment), the age of the: insurer hhen the policy was taken out and the

length of coverage,

56,

i N i T

‘Where the debtor has not claimed a dwellinn exemption the maximum

-exempt loan value under the proposed law would be $15,000 in recog-

nition of the need to provide for housing.

“Section 6(&)(&) of the" Uhiform bmemptions act (1976 provides a

similar exemption.

Tiis standard dates frewm. 1808 when the lifes insuranpe exemption was

tenacted. . 1868 Cal. Stats., Ch. 404, > 1. ‘ihe first life; insurance

-exeuption provision, the Verplanck.Act enacted in ‘lew York in 1840,

alvo based the exemption upon the amount of the annual premium.
See Riesenfeld, Life Insurance and Creditors' Remedies in the
United States, 4 U.C.L.A. L. hev. 583, 559 (1957}, At the. time
such exemptions were first enacted, life insurance was used to
provide support .for the family of the. deceased. Today, a majority

of payments under life insurance policies are made to policyhold-

ers. See Institute of Life Iusurance, Lifg .Iusurance Fact wook
'77, at 49-50 (1977); Vukowich, Debtors' Exzemption Rights, 62 Geo.
L.J. 779, 810 & n.183 (1974). o

Yor example, tine total amount exempt im Jackson v. Fisher, 56
Cal.2d 196, 363 P.2d 479, 14 Cal. lptr. 439 (1961), was $113,200.

Y 4
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Retirement Benefits

7 insting law exempts benefits from a retirement plan both before
payment, when no claim is required to be made, and after payment when
the exemption must be claimed &7: The exemption does not apply when the
judgment being enforced is for child or’ spousal support payments.48 ine
complete exemption of retirement benefits is overly generous since tﬁe

i )

debtor may be the oeneficiary of several retirement plans or may have
other property sufficient to maintain an adequate standard of 1iving
Under the proposed law, retlrement benefits would not be subject to
enforcement of a money Judgment orior to payment and would be exempt to
the extent necessary for the support of the debtor and the spouse and \

dependents of the debtor.after p:‘ar],rment.&9

Digabilityiand liealth Benefits: . o A

’ Existing ‘law provides: several exemptions. for benefits from a.dis-
ability or health insurance policy or program. uJisability or health
insurance benefits are exempt to the extent:represented by a..$500-gnnual
-pr_emium.50 i‘ouey of a fraternal erganizatipn used to pay sick oenefits

. to members of the organization is exempt. in the amount‘of‘$500.31 Honey

L

47, . Sectiom 690.18. This exemption covers pensions, annulties, and
4retirement, disability, death, or otuer benefits from a public
“'entity and money held of paid by a private retirement plan, union

retirement plan, or profit-sharing plan designed and used for i
retirement purposes. Section 690.18(c) also provides an exception
.. to the exemption for private retirement plang with regard to amounts
'wirﬁheld from employees wages “under provisions of the Uunemployment
Tnsurance Code. ‘ihe proposed law does not continue this exception.

48. . Section 690.18. See the discussion under ' hxception for Judgments
for Spousal or Child Support™ infra. Do, syt

49, Section G(a)(J) of the Uniform hxemptions .Aict (1976) provides a
" gimilar exemption. The proposed law would not, of course, affect
",provisions of federal law exemption certain retirement benefits.

See, e.g., lu L.8,C. 5 1440 () (annuities of members of armed
forces), 50 U.s.C. ¢ 403 () (CIA retirement and disability
fund). _ ,
. i ; ;T . . .7.'{‘!: R

50, ‘Section 6%0. 1. For a discussion of tying the exemption of  insur~
ance benefits to the amount of the premium, see the eiscussion
,under "Life Insurance sugra.

4

51. uection 690 13.

C-10-



pald by a fraternal benefit society is exempt before.and after pay- ~
ment.52 Hnisability benefits under a retiremént plan are exemptto the
same extent as other retiremeént benefits.53 .

Under the proposed law, disability or health benefits are not
subject to tae enforcémeﬁt of a money judgment before payment and, after
paymﬁnt are exempt to the extent’ necessary for the support of thé
debtor and the spouse and dependents of the debtor or to theé extent the
benefits will be used to pay for medical,lsurgical, or hospital care.—4
This exemption would not apply where the.creditor orovided liealth care

concerning the condition for which the benefits are collected.

Damagééffofﬁ?éfsonél Injury

Existing law provides an exemptien for imsurance benefits for
iﬁjury55 or ‘death>® but does not exempt settlements or awards for the
"%gdilf injury of the debtor. The propésed law provides an' exemption for
a settlement or award arising out of the bodily injury of the dehtor to
the ‘extent necessary .for the support of :the debtor and the spouse and
dependernts of the debtor. 57 This exemption would not apply when.the
créditor provided health care for the condition for whicii the settlement

or award was made.

wrongful veath Awards

insting law does not exempt wrongful death settlements or.awards.
e proposed law would exempt settlements and awards arising out of the
wrongful death of a person of whom the judgment debtor _was a spouse or a

fdependent to the extent reasonably necessary for support.

52, Section 690,14, ~ SR c
53. Section 590.13. See the discussion under “Retirement senefits"
SuEa. : LN

54, Section o9(a)(1) of the Uniform lzemptions Act {(1976) provides a
similar exemption. 7 i

55. See Section 6%0.11 (disability and nealth insurance).

36, See Sections 690, g (llfé insurance), $90.13° (group life insurance)

57. Section 6(a)(3) of the Uniform.[xemptlons Act (19?6) provides a
' similar’ exemption. -

58, Section b(a)(S) of “the Uniform l'xemptions Act (19?6) provides a
similar exempg;gn.

-11-



Unemployment Benefits and Contrlbutions

Under existing law, contributions of employees and employers to
unemp loyment programs, and benefits prior to payment, are exempt without
making a cl_aim.59 After payment, these benefits are exempt if a clalm
is-made.ﬁu Under the ptoposed law, contributions and benefits prior to
payment wonld contlnue to be.not,subject to the enforcement of a money
judgment. After payment, unemployment benefits would be_exémpt to the .
extent_reasonably necegsary for the support of the debtot and_the spouse

[

and dependents of the debtgt.?l

Aid . Lo s

Existing law provides a complete exemption for aid given under a
public assistance proaram b2 and for aid from a_ftaternal beneflthspciety.
Under the proposed law, these exemptions are conb;ned and the Prntettion

is. extended to aid .of the same nature given by a charitable organizatiom.

Relocation kenefits

.Under existing law, relocation benefits for displacement from a
dwelling owned or rented by the debtor are exempt without filing a
claim.64 Under the proposed law, once the bemefits have been paid, an
exemption claim must be made since it is necessary for the debtor to

trace the funds to their source in order to qualify for the exemption.

5%. See Sections 690.13 ($503 used by fraternal organization as un-
employment benefits for members), 6Y3.16 (contributions to the
Unemployment Compensation w=isability Fund and the Unemployment
Fund), 690.175 (state and federal-state benefits and payments under
a plan or system established by an employer for employees generally
or for a class or group of employees for the purpose of supplement~
ing unemployment compensation benefits), 650.18(b) (contributions .
and relwbursement for benefits received under newmployment Insur-
dnce Code by government employees), Unemp. Ins. Code § 968 (incor-
porating Section 690.16), 1342 (incorporating Sections 690,175,
690. 18).

60. See Sections 690 13, 690.175,

ol, Section G(a)il) of tue Uniform mnemptions Act (1970) prov1des a
similar exemption for unemployment oenefits.

62. Section 590.19, Gefore paymeut the aid is exempt without making
~a clalu; after payment,.a claim of exemption must be made.

63. Section 690.14. Tuis exemption must be claimed.

84, Eection 690, 8a.
-12-
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Cemetery Plot

Existing law exempts a cemetery lot po;_exgeeding one-quarter of an
acre and;Tin the case of a religious or bemevglent assoclation or corpo-
ration, not exceeding five acrg§.65 The proposed law has been drafted
to be consistent with various provisions governing cemeterles in the
Health.and Safety Code., The proposed exemption:provision incorporates a
definition of "plot™ which includes g;éyes, crgﬁts? vag;;s,.and nié@és,ﬁﬁ
whereas existing law specifically applies only to laﬁ& to he usgd fé?_
burial purposes and fixtures. .Thﬁ_PIQPPSEd law_gxempts a cemetery ﬁiot
for two persons. This is comsistent with thg‘quuse'smyested right of
;g;gxmengf?i. ihe proposed law.also protectsi# fémily pio;aa from éﬁ%prcement
;fné @onéé.judgment. Land which is held for the purpose of s§1é as
cemetery plots would be nonexempt, as undet existing law{ﬁgt The fiye;i
acre limitation on the exemption for religious;br Eenevolent associé;iqns
or .corporations is unnecessary and is not continued in the proposed iéﬁ.

i .
f . P

Applicability of ..xewptions

?‘Ugdéi existing law; property:whici is exempt from execution 1s also

) . b I L i 7
exempt from other procedures for the enforcement of a money, judgment.

65. Section GYU. 24, : | S
.86.. See health & Saf. Code § 7022, )
67. See tealth & Saf. Code I u601. e

“Gu. See iealth & Saf, Codeé &y o650-35653.

69. CSection 690.24. he proposed law would also continue portions of
- SgctiéniGQU.Ek which provide that property dedicated as a cemetery
'#'s not subject to enforcement of a debt idue from an individual
- pwner of a plot and that money from the sale of unused cemetery
latids is not subject to enforcement of a money judgment if used for
the purposes specified in health and Safety Code Section 7925.

70.. ., Section 690(a) provides that the property mentioned in Sections
$90.1-690,29 is "exempt from execution.” Saction 699.3) exempts a
., dgwelling house from "execution™ and Civil Codé Section 1240 pro-
..» vides that a homestead is “exempt from execution or forced sale.”
. :Section 690.50(1) provides that the judgmént rendered in exemption
. proceedings thereunder is "determinative as to the right of the
ereditor.. . . to subject the property to payment or other satis-
. faction of his judgment.” Section ?IQ(C)_ichﬁpdrates Section
690,30 for.the. Jetermination of exemption claims concerning money
_owed to the debtor by a public entity. . Section 719 provides that
the court in supplementary proceedings'may order the application of

13-



This principle is made explicit in the proposed law, and nrovisions. for
‘thé'detéfminationhdf'exemption claims are included in the speéclal pro-
‘cedures for enforcement of money judfments wheré appropriate.?}‘

The priuciple that exemptions do not apply where the' judgment is
for the purchase price of the property involved or 1s for the fore-
clgsure of a lien“on the property (other than a lien created in the
.course of enforcing a general money judgmeht) ‘1s continued in the '
prcposed Law, ST '

The prcposed law also makes clear -that ‘exemptions are to be deter-
mined and applied as of the date the’exemption claim is made. This
‘provisién is intended to rejéct the holding in California United States

Bond & siortgage Corp. 1I'L_Gré_\'dzins?3 where it was held that the portion

of 1ife insurance benefits which exceeded the exempt:ambunt“at the time
they were recéived was “earmarked” for creditors even though the amount
of benefits remaining at the time they were'levied upon was' Below the:

7
amount protected by statute. 4 Exemption laws are intended to protect

property 'not exempt from execution' toward the satisfaction of the
judgment. Section 690,51 incorporates Section 550,50 for the

“determination of exemption claims when property is levied upon
pursuant to a warrant or notice of levy for the collection of tax
liability. Section 302(c) of the Consumer Credit Protection Act,
15 6.8.C. & 1572(c) (1$79), defines garnishment to mean "any legal
or equitable procedure through which the ‘earnings of any individual
are required to be withheld for payment of any debt.”

71. See the discussion under "Special Procedures for the. inforcement of
uoney Judgments sugra

72. See Clvil Code § 12&1 Code Liv. Proc. ~§ pgq 78, 690 31 699.52;
Willen v, Willep, 121 Cal. App. 351, __ , & P.2d 942, _ (1932)
{lien on insurance policiles created by court order in proqeedings
to enforce alimony award foreclosed by execution).

73. 139 cal. App. 240, 34 P.2d 193 (1934). G

74. ‘In Grodzins, the surviving wife received %1u,00 in life insurance

" benefits, deposited $5,000 in a savings and 1ldan account, and spent
the remairnder for the support of irerself aild her 'winor children.
Under the exemption in effect at the time,’ approximately $8,900 of
the $10,300 ‘would have been exempt if the creditor’ had 1evied upon
the funds immediately. “itie creditor was perwitted to'réach $1,000
of the remaining 35,000, ‘fhe result could have been more perni—
cious since, if the 1ump-sum originally received at scme Temote
time béfore levy liad been®s518,000, for example, and the wife had
spent $9, 000 of it before 1evy, the creditor would have been able

“to apply the remaining $9, ‘500 to - the: judgment. -
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an amount of property sufficient for the support of the debtor and the
debtor’s family at the time it is needed, i.e., when the creditor at-
tempts to enforce the judgment. ~he queetionluf.eeemﬁtiun of property
does not arise until the creditor seeks to reach the property ‘anid apply

it toward the satisfaction of a judgment,ls ;

Lxception for Judgments for Spousal or CHild" “Support

o :

Under existing law, the standard exemptions of tarnings?g and re:
tirement L'»enefits-"T do not apply vhere the money judgment being enforced
is for child or spousal support. The proposed lau would extend this
exception to ail exemptlons.?sﬂ Since a major purpose of exemption laws
is to protect an amount of property sufficient for the debtor'tb‘support
dependents, it makes no sense to protect the debtor's property from a
Judgment for the support of those dependents. Wiers the dehtor-has E
family from a new marriage, the coutt would be empowered to make an
equitable div1sion of the property that takes into account the tneeds of

all the persons the debtor is required to support.

95. iedical Fin. Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86
P.2d 159, (193v). This case involved the garnishment of wages
at a time when one-half of the earnings received during a 30-day
period were exempt. lue debtor had already received some earnings

_ .and the creditor argued that tnose earnings should be counted
"itoward thie exemptilon, leavinv the remainder earned during the 30-
. day period subject to levy in the amount of one-iialf of the total.

: EERLIIE S |

76. Section 690.0 provides an exemption for ome-half of the debtor's

_ earnings. This exemption is superseded by the more restrictive

" federal provision purguant to Seetion 303(c)"of the Consurnr_

- Credit Protectlon Act, 15 L.S, é & 1673(c) (1570). State" exemption
laws are not superséded, however, in the case of a judgment for
support. Consumer Credit Protection ARt . 303(L)Y {1y, 15 U.5.C.
$ 1673(h) (1) (1970).

77. Section 69D.18 [as proposed to Le amended by E.L. 1360 and 4.1,
- 1969 in the 1578 legislative sgssion].

78. Section 10 of the Uniform Exemptions Ict'(19?u}‘brbvides a similar
exception. Under the proposed law, the spouse or dependent would
not be able to reach property which is~not subject to the enforce-
ment of a money judgment, but only that which is described as
exempt. ' o



Exception for" ! elfare Yayment Relsbursement

_ Existing law provides that the debtor is entitled to only a very
limited set of exemptions against a claim by a county for reimbursement
for county aid used to support toe dehtor.79 this exception to the
standard exemptions is not continued An the proposed law because it is

constitutionally suspect under the equel protection clause.

Lxemption nignts of Larried Nabtors

. The interrelation between the creditor s remedies and exemption |
.laws, community property laws, and other laws pertaining to the mannet
of holding title to property is complicated and sometimes 1nconsistent.
Generally, only the property of the Judgment debtor may be applied _
toward the satisfaction of a money Judgment. 1_ Con31stent with this i
principle, if the judgment debtor nas a Joint tenancy in property with
persons who are not aleo liable, only the interest of the judgment

debtor may be reached. 32 owever, if one spouse is a judgment debtor,

the community property, in which the spouses nave_equal ‘interests," 3. is

9. see Section $90,19; Uelf. & Inst. Code' 5 17409, Welfare and Insti-
' tutions Code Section 17409 provides the following exenptions in
. such cases: $30 in cash, pexsonal effects and household furniture
.. with. a value of $500, a cemetery plot). $500 placed in’ trust for
funieral expenses, insurance policies with a cash surrender value of
$500, and relocation assistance benefits.

80. See James v. Strange, 407 U.S. 128 (1972) (Kansas statute imposing
1iability on indigent defendant for costs of ‘counsel provided the
defendant and denying exemptions available to other judgment

,debtors held unconstitutional) N -

81. See the discussion under “Property Subject to Enforcement of a

ioney Judgment™ Supra.

82. See In re Kauer's Colléctionlto., 87 Cal. fApp.2d 2353, 259, 1% P.2d
\ ,803 (1948) tussel v. Lescalet, 248 Cal. App.24 313, 31Z, 56
, _Cal Pptr. 329, (1967}, 5 B. Vitkin, California Prodedure '
__:Lnfotcement of Judgment g 13, at 3393 (2d ed 1971y, -

83. Civil Code § 3105.
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generally liable for the satisfaction of the judgmeﬁtﬁaﬁand,“ﬁhére the

debt was' incurred for necessaries of life aftér marriage, the separate

85

property of the nondebtor spousé may be reached.

© A nondebto¥ spouse is clearly entitled to prevent the application

. of property -toward the satisfaction of the judgment where the property

is not liable under applicable law, w6 1f only one’ spouse is a judgment

debtor and the séparate property of the nondebtor spouse has been levied

upon;  the nondebtor spouse has been permitted to seek the release of the

property through the third-party claims procedure.”?

85.

87.

Civil Code w»s 5118, 5120, 5122, 5125; see L. Reltl, California Debt

 Collection Practice Supplement 174~77 (Cal. Cont,, id. sar 1976).

iither spouse Las management and control of the community property
with certain exceptions. Civil Code & 5125{(a). "It has been‘:de--

clared by the Legislature that the 'liability of community.property
for the dabts of the spouses has been coextensive with the right to

‘manage and control community property and should remain so." 1974
_Cal. Stats., Ca. 1206, 5 1. It seems fairly certain, however, that

community business property that is subject to the sole management

" and control of operating spouse pursuant to Civil Code Section

5125(d) is liable for the debts of the nonbusiness spouse. See L.
Verrall, Cases and :‘aterials on California Community Property 396-
7, 401 (3d ed. 1977); Comment, The Implications of the Jjew Commu-—

nity Property Laws for Crediters' Remedies and Bankruptcy, 63

- Calif. L. Rev, 1613,- 1628~34 (1973).

zﬂivil dee ' 5121 ‘esort must first be nad to community and

guasi-community property. See Civil dee -.5132; Rﬁppy, letro—

ﬁactivity of 1375 California Communitg_Property Reforms, . 40 So0. Cal.

L. Rev. 9?7 1033 n. 174 (1475)..

Z‘Uhere a spouse'’s senarate property 1is sought to be applied to the

debt of the other spouse incurred for necessaries pursuant to the
liability provided in Civil Code Sections 5121 and 5132, the

spouse whose separate property is sought to be reached must be made
a party to the action for the purpose of obtaining a limited
personal judgment. Credit Dureau of Santa “lonica Bay Dst., Inc,
v. Terranova, 15 Cal. App.3d 854, €60, ©3 Cal. Wptr. 538, 542
L1871). : .

“Sherwood v..Cornfield, 216 cal. App 24 364 369 31 Cal. Rptr 264,

267-63 (1963); Adler v. Blair, 109 Cal. "pp.2d 92,  , 336 P.2d
971, (1959): Spear v. Farwell, 5. Cal App.2d 111 112 42 T.24
391, . (1935). In one case, a tHirdrparty claim was filed on the

_ basis. . that the husband's wages were exempt, because the wife's debt

for necessaries was.incurred before ma1riage, making the exception
to the wage garnishment exemption inapnlicable. White v. Gobey,
130 Cal. App. Supp. 789, 790-91, 19 P.2d 76, . . (1233). 3See the
discussion under "Taird Party Claims”linfra. L :
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It is clear that, in a case where only one spouse is the debtor,

the spouses may redoce the amount of property available :to satisfy the

judgment by -wolding it in joint temancy rather than as community prop-

erty.ua

vhe extent to which joint -debtor spouses may claim exemptions

in cdommunity or separate property, or to which a nondebtor spouse nay

claiei an exemption In community property {or in separate property .in .the

case 0f a debt for necessaries), is far from clear. The generally.

"stated poliey underlying the exemption laws is to protect an amount of

-+ property sufficient to support the debtor and the debtor's fam_ily.Ug

3

lwovever, in generai the ravailability orx - amount of an exemption does. not

appear to depend upon whether the debtor is married or has any depend-

. feuts;

P
T

e C Do e : : .
-

There are several exceptions. A nead of a farily may select a

nomestead not exceeding $30 JDO in value whereas .any other person under

‘u5:years of.age may select a nomeetead of only 915 200 in \.'relue.ﬁ0

The eXEmption for savings and . loen accounts is specifically stated

to be a maximum of £1,400 oer person, whether the character of the

property be. separate or eommunity.

L]
-

- The meaning of this. provision is

unclear and it has not been 1nterpreted by the courts. It mignt be read

PR L N

See Siberell V. Siberell 214 Cal. 767, 772-74, 7 P.2d 1003,
11932); In re Rauer's Collection Co., 47 Cal. App.2d 248, 257, 196

P.24 5833, (1948); 7 L, {&tkin, Summary of California Law _
Community Property § 43, at’ 5139 (oth ed. 1974). It should be

. noted, however, that a transfer of a debtor spouse's interest in

8y,

90,

‘91,

property to the’ nondebtor's spouse, such as by way of- changing
community property to separate property, is voidable as a fraud-
vlent conveyance. See Wikes v. Emith, 465 F.2d 1142, {sth Cir.

01972); Gould v. fuller, 2&9 Cal. App. zd 13, 24- 27, 57 Cal ptr.
23, - (190?) '

Lt

Bailey V. uuperior Court, 215 Cal. 548, 55& 11 P.2d 865, 867

(1932).

‘Civil Code § 1260 (declared homestead); Code Civ. Proc. .& 590.3

(nobilehomes and vessels), (90.31 {(claimed dwelling). A person

-aged 65 is entitled to the same exemption as a iead of a family.

civil Code. Section 1261 provides that a nead of a family includes

_husbandand wife when the claimant is ‘ma¥tied and any persoun who

' resides witl and cares for or maintaids certain relatives. A

,,nomestead may be selected from eommunity ‘property, quasi—community
property, _property neld by the spouses ‘a3 tenants in” common or in

A_joint tenaney, or separate property._ uiVil Code 3 1238

Sectioo 690.?(b).: The exemptlon for " eredit union accounts does mnot
have this feature. Fin. Code 5 15406. '
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to permit both spouses, whether jointly liable or uot, to clalm exemp-
tions. It wight mean that only debtor spouses may claim an exemption
(if the view is taken that only debtors may claim exemptions} and that,
in the case of a joint account, the levy severs the joint temancy and
thus"pfeéerves the separate half interest of the nondebtor spouse.
iiousehold furnishings, wearing apparel, and the like, is exempt to
the extent “ordinarily and reasonably necessary to, and personally used

by, the debtor and his resident family.“

“This exemption specifically
takes into account the neéeds of the debtor’s spouse and dependents and
should not vary depending ubon whether one or both spouses are liable on
the judgment. R '

The exemption of earnings from garnishment depends in part on
amounts withheld pufsuant to the tax withholding 1aws93 and so is af«
fected by the number of deductions the wage earner claims. Lowever,' the
federal restrictions on hage garnishment permit a creditor té reach 2
larger amount of earnings where the debtor claims a greater numbér of
tax withholding dechn::t:ioir'l's.g-zF ‘'he additional hardship exemption is
based dpon the amount “necessary ‘for the usé of the debtor or the debt-
or's family residing in this state and supported in whole or im part by
the debtor."95 It may also be assumed that, if both spouses are liable
on the judgment, the garnishment of each spouse‘s wages is restricted by

the federal law.

¢2. Section 090.1.

93, ° Sée Consumer Credit Protection Act & 302(b), 15 U.5.C, § 1672(V)

" (1970) (defining "disposable .earnings” which provide the basis :for
determining the amount subject to garnishment, as the amount
rvemaining after the deduction of any amounts required by law to be
withheld). ;

94, This 1s so because a wage earner claiming more withholding. de-
ductions will have a larger disposable income at the same level of
earnings than a wage earner claiming fewer deductioms. Tae federal
formula permits garnishment of all of the debtor’s disposable

_ waekly . earnings that exceed 30 times the minimum wage but that do

not exceed 40 times the minimum wage or, when the earnings exceed

40 times the minimum wage, 23% of the . total amount of disposable,

., earnimgs.  See Gonsumer Credit Protection Act . 303(a), 15 U.S.C.
§ 1673(a) (1970). : . . . : .

95, Sectiomn 690.6(b).



The 1life insurance-exemption is doubled in favor of the spouse of
the insured.gs

The. exemption for deposit accounts into which soglal security
benefits are directly deposited is increased from $300 to $750 where-two
or nore deposiltors to tne account .are. designated payzes of the bene-~
fits;g?':

-On the other hand, the motor vehicle exemption appears to protect

r

only one vehicle with a value not exceeding 5500 over liens and encum-
brances so long as the vehicle is registered in the debtor’'s name,gg
apparently without regard to the nature of title.99

The foregoing should demonstrate that existing law is unclear and -
that it embodies no consistent policy regarding the exemption rights of
married persons., ‘Under the proposed law, married persons would be
restricted to one set of exemptions regardless of whether. one or both .
spouses are liable on the judgment. This principle is consistent with,
the general policy of the exemption laws-—to. protect.the.debtor and the
debtor’s family. It would not result inAsignificant.unfairmess te.
married persons because noniiable separate property will remain .sco and. .
several important exemptions are proposed to be revised to depend upon,,
the amount necessary for the support of the debtor and the debtor's

spouse and dependents.lOﬂ

Tracing Exempt Amcunts

An exemption for an amount of money from a particular source, such
as retirement ar 1ife insurance benefits, is, 11lusory if the exemption

is lost_gbgp the benefits are deposited in a’ bank or held in the form of

s

36, Section 690.9(b).
57, Septiqn:695ﬁ30(a). ‘
s seetton s80.2).

w9, See Veh, Code _§ 4130 h 5600 J (coownership of motor vehicle;.
190. Sée the discussion ‘of the exemptions féor life insurance benefits,

retirement benefits, unemployment benefits,: disability and uealth
benefits, and personal injury awards, supra. i .
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a check or cash. Case:law.and, to a limited extent; statutory law,
recognize the right of a debtor to trace exeppt amounts through a change
in form.lo% The proposed law contains a general prov1sion which would
permit the judOment debtor to trace exempt arounts through deposit ac-
counts_end in_tﬁe,form_oﬁ:eesh:endsthe equivalent of cash, ineiuding
cashier's cnecks, certified ohecks, and _money orders. Ihis tracing
prov151on would apply. to relocation, 1ife insurance, retirement, unenr
ployment, disability, health, social seeurity, and veteran s benefltss
worker's compensation, aid, and. proceeds from the sale of or indemnifi-
cation for a dwelling, a motor vehicle, and tools of a trade.102 The
debtor should have the burden of tracing the exempt amount, consistent
with the general burden on the debtor to claim exenptions._l93 The
debtor should also be permitted to select any reasonable method of
tracing.lOQ_ The mandatory use of a primciple such as first-in first-out
or last-in first-out wquld result in some debtors being deprived of
exemptions depending upon the order in whicn money was deposited in an
account or whether the debtor was not foresigiited enough to segregate

exempt funds in separate accounts.

101. See e.g., Sections 690. IBfa) {pension benefits exempt in debtor's
possession and when deposited), 490,30 (direct deposit. of social
security payments); iruger v. Vells Fargo bank 11 Cal.3d 352, 367

521 P.2d 441, 113 Cal. Rptr. 449, (1974) (unemployment”
Lenefits in caeeking account}; ..olues v. . larshall, 145 cal. 777,
782-53, 79 T, ?3& o (1905} (life insurance benefits deposited in

‘bLank account) Eowuan v. Elkinson,‘153 Cal App.2d 391, 395-96, 314
‘P.2d 574, ,_..(1957) (life insurance check converted to cashier's
check and deposited im: attorney s trust account)g Milpott v. nssex
County Welfare Bd., 409 U.S. 413, 416-17 (1873 (disability bene-
. fits in bank. account), Porter v. Aetna Cas. & Sur. Co., 370 1.S.
7158, 162 (1962) (veterans’ benefits in savings and loan. account) .

102, The opportynity to trace exempt proceeds from the sale of a dwell-
ing would be limited to six months and from the sale of a motot
vehicle or tools to 90 days.

103. See fection, 690.59(1).

104, 1uis principle is derived from Stction',(c) of the Unifnrm Exemp-
tions Aet (1976). A variety of tracing prinoiples is "alsc used in
cases involving constructive trusts and egquitable liens. See D.

“Dobbs, fiandbook on the Law of Nemedles [ 5.16, at 425—30 (1973): 7
B. Vitkin, Summary of California Law Trusts §§ §—US -at 5446-49
(5th ed. 1974},
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" Liability for Interference Vith Exemption Rights .

L

Lnder existing law, ne debtor may seel damages in an action for
ahuae of process where the creditor levies upon property which ia
exempt ‘or not aubject to enforcement of a money Judgment.105: secause of
the expense and delay of bringing an independent action for abuse of
process, the debtor may be effectively deprived of any remedy Ac-
cordingly, the proposed law prov1des that the Judgment debtor may apply
to the court on noticed motion for an order assessing damages resulting
from the, application or attempted application of property which 1s not
subject to enforcement of a money judgment or has been determined to be
exemupt toward tne satiafaction of the Judgment.196 nny damages awarded

would also be exempt.lGT.

The debtor would also be permitted to apply
for an order that damages be set off agalnst the judgment. Set off
should not be a requirement however because the debtor may need the
amount representing the wrongfully taken property for support.i iuis

remedy would not supplant other statutory and common law remedies.108

Automatic Adjustment of Lxempt Uollar Amounts

‘Exewptions subject to dollar. amount linitations have the virtue pf
certainty and orevent the abuse that arisés where speciflc types of

items are exempt without value limits. Legislatures have typically been

leSy:Czap v, Credit Bureau of banta Clara Valley, 7 Cal, App 3d 1, 5~6,
..., 86 Cal. Rptr. 417, {1679);. cf Wiite Lighting Co. v. nolfson9
66 Cal.2d: 336, 348-42, 438 P. 2d 34 345, ., 66 Cal. iptr. 697,
(1968) (attachment of exempt property) e
106, A summary procedure for assessin< camages for wronnful attachment
is provided by Section 49%0,310-49J,360.

lO?; 2w York law pr0v1des that damages for taelng or 1n_]urinrT exempt
personal nroperty are exempt for a oeriod of one year. Y. Civ.
Prac. Law & R. § 5205(b) (ic.inney 19 ). '

108. In addition to an action for abuse of process, in'appropriate'
circumstances, the debtor may bring an action for slander of title,
,conversion, or infliction of emotional distress., See generally 5
%, witkin, California Procedure unforcement of Judgment 3 %7, at
S 3&63—64 {2d ed. 1971); Tiesenfeld, Torts Involving_Use of Legal
. Process, in Lebt Collection Tart Practice 3§ 5 1-5.33 {Cal Cont.
Ld. Bar 1971).
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slow toadjust exemptions in response to changes in the value of the

109

dollat. "7 ' For example, the exemption for-an account in a sawvinzs and

loan aqsociationlla-was set-.at 51,500 in 19{)1.111 The ‘dollar was worth

approximately seven times as much in 1931 as it is naw;le.yeb:the

amount of the exemption remains unchanped. The credit umion-account

exemytionlla was raised to 51,500 in 193911§.when the dollar was worth

approximately four times as 1:!.1.:.:(:11.']’1-5 -The 1ife: insurance exemﬁtfonléq:
was set at the amount of Lenefits srepresented by a: 5300 annual premium

in 1468 12 when the dollar was worth approximately six times what it 1s

today.llsf-LeSs.dramatic; but still significant, disparities-ha?éluc—f
curred in exemptions such as the motor vehicle exemption which has been
11%

frequently amended since its original enactment in 1935. " - Tne protection

109, See Countryman, For .2 .dew Exemption Policy in Bankruptcy, 14 .
Rutgers 1., Zev. 678, 633 (1960); Joslin, Debtors' Lxemption Laws:
Time for Modernization, 34 Ind. L.J. 355, 356 (1959). '

110, Section 690.7.

111. 1901 Call“Stats., Ch. 28, &1 (thea building 'k loan associations).

112. See Bureau.of Census, listorical Statistics of the United. States,
Table L-183, at 212, (19?5) [hereinafter cited as distorical
°tatistics] bureau of Census, Statistical Abstract of the United
‘States: - 1976, Table Ko..708;.at 439 [hereinafter cited as Statis-
tical Abstract].

113, Fin, Code § 15406.
114. 1939 Cal. Stats., Ch, 965, = Z.

115. See listorical Statistics, 5Upra note 112 Table F 135, at 210
A 'Statistical Abstract, -supra néte: 112, iable ﬂo. 708, at 439.

:ilﬁﬂ Section 660.9, .
117. 1868 Cal. utatSh, Ch4 éBﬁ §.1.

iié; (istorical Statistlcs, ‘supta note 112, ‘fable L-183, ‘at 212; Sta-
tistical Abstract, supra note 112, Tdble ilo. 7J8 at 439,

119. 1935 Cal, Stats., Ch. 723, o 24. The motor vehicle exemption at
first protected a vehicle valued at $100, regardless of the extent
of the debtor's equity. This limit was. raised to 5250 in: 1949 and
to $350 in 1959. 1In-1967 the debtor's equity was prctected in the
amount of 5350 so long as the vehicle was not worth more than

" .41,000. The equity exemption was raised to $30U.in 1972 and in .
1976, the value limitation was repealed. - See 1949:Cal. Stats., lh.
©. 628, § 1;-195Y.Cali. Stats., ch, 1474, %.1:; 1967 Cal. Stats., Ch.
1241, J 1; 1972, Cal. Stats., Ch., 744; § 1 1976 Cal. Stats.; Ch.
1210, . 2. . : _ ) . -

[
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of a motox. vehicle in which. the debtor has no more than $500 equity,
established in 1972, has been significantly eroded because by 1976 the
average price of new cars had risen over 20% and‘the'everage price of
used cars..had risen over.40 percent. 120

The proposed law provides for the automatic adjustment of the
dollar amount of exempgioné'baeed upon changes in..the consumer price.
index.121 The change would be ‘made at two-year intervals if the in-
crease or decrease in the consumer price index over that time was at
. least 10 percent of the:index on the. operative date of the proposed
law.lzz,;Tde‘Judicial Council .would be given the responsibilit& of .-.-
~calculating the change and adopting a rule announcing the change.. - Tie
. revised amount would apply to any claims made when. the change is In
effect, This has the effect of freeing the debtor from,inadequate
exemp;ione;existing at rhe time the debt . was incurred, which may have
been maky years before the rime the exemption is needed.

Procedure for Glaiming Lxemptions After Leﬁf,. |

SRR B - ; I T I

Existing law provides a detailed procedure. through which exemptions

123.. “he debtor or the dbbtor s agent must

may Le claimed and determined
:claim an exemption for- property within 1¢ days after it has been levied

upon by filing an affidavit with the levying officer; otherwise the

120, atatistical Abstract suEra aote 11;, ‘Table ‘o. ‘?QQ'zat 440,

121. Cost of living adJustment provisions are contained in the . Unlform
Consumer Credit Code I 1.1056 (lS7%° version) and the Uniform Exemp-
tions Act § 2 (1976) and in several California statutés.’ See Govrt,
Code v 9360.9 {legislative retirement system),.21221{c) {public:

_employees’ retirement benefits), 31870 (county employees’ retire—
ment benefits), 82001 (campaign spending limits); Welf. & Inst.
Code 4§ 11453 {AFDC payments), 12201(1) : (aged blind, and disabled

payments). . . AL A cd

'iéﬁ.,For examples of the operatlon of the proposed section, see the
t Lomment to proposed Section 707.210 infra : - :

123, Section 690 50; see generally 5 B. Mitkin California Procedure
inforcement of Judgment $§ 68-92 (2d .ed. 1971 & Supp. 1977).
Special procedures are prowided for determining certain exemptions.
See. Sections 590.30 (deposit account intg whicl social security
benefits directly deposited), 590.31 (dwelling exemption).
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’ exempéidﬁ is walved ard the propeérty will be appliéd toward the satis~
faction of the'judgméﬁt.lz4 The levying officer ‘immeédiately serves the
affidavic on the judgment creditor alorg with 4 notice that the property
will be released unless the creditdf files a counteraffidavit with the
lévying offlcer within five days after the debtor's affidavit is served.
The creditor is also required “to ‘serve a copy of the counteraffidavit on
the debtor and file proof of service with the levying officer. Once the
counteraffidavit is filé&; eithet party is permitted to make a motion
for an order determiring thé exemption claim within five days after the
£iling of the counterdffidavit. The hearing is required to bé'held -
within 15 days after the motion is made unleéss a contintance- is8' granted.
Tﬁe moving party must give at least five days' ‘notice of the hearing to
' the other party ‘and to the levylng officer., If no 'motién 1s made within
five days aftéer the counteraffidavit’is filed or if the levying officer
14 ot served with notice of the hearing within 10 days’ after such "'
filing, the property is required to be released to the debtor. At' the
hearing the debtor has the burden 6fjﬁfoof. The affidavit and counter~
affidavit are flleu with the court by the 1evyinﬂ‘officer and constitute
the pleadlngs of the parties, subject to the powéer of the court to
permit amendments. The court may "also periit the production of other
évidéﬂcé. “at' the conclusion of the hearing, the court determines the
exemptian and makes any necessary orders for the disposition of the
property. ' ' )
The proposed Lav would make several chdhges in this 3rocedure.lz5
1e 1)-day period within which the claim of exemption sust be filed with

tlie 1EVying officer runs from the date notice of levy is mailed or-

124, section 690(a). Some exewmptions are not subject to waiver. Seée,

' e.g., Section Ggﬂ.ufb) {portion of earnings not subject to garnisn-
ment), $99.15 (worker's compensation benefits prior to ‘payment),
690.19 (a1d ‘under public assistance program prior to payment),

- Smitu v..Rhea,: #2 Cal. App.3d 361, 370-72, _. . Cal. iptr. _
{1977y {exempt portlon of proceeds frou. execution sale of motor
: vehicle) : -

Lo ,_,..! .-
125. For other minor and technical rev1sions, sesa. the anments to the
. sections in the ﬁroposed law, nfraI and to the repealed sections

in the Appendix, infra.
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delivered to tue judgmeat debtor since the debtor may not receive

notice of levy for some time after levy has qccurred.l?6 In addition to
the. judgment debtor, the debtor's spouse,l27 dependents, and persons
.authorized to exercise the .rights of the debtor, such as agente,;guexg-
ians, and conservators should be permitted to claim exemptions. The
five-day period for filing the counteraffidavit should be increased to
-10.days, but this period should not be extended where the claim of .
exerption is served;cn,the.creditor.by.mail.lzgnﬁas a condition of
claiming an exemption for a motor- vehicle, heirlooms, works of art, .
jewelry, or tools of a trade, the debtor should be required to describe
other property.of the same type for which an exemption.is not claimed.
.Similarly, where the debtor claims an exemption for deposit accounts. and
‘money or for the loan value of an:insurance policy, the debtor should
describe,all other such funds. 7Tiis will enable the creditor to obtain
winformation reparding other. property.of: the, debtor and will help ensure
that the policy of the exemptious. laws to protect.only,a limited amount
of the debtor's property is carried out. . ., S
.The right of the judgment.debtor.to move for a nearing on tne
.-exemption claim. should be elininated as unnecessary. Under the_proposed
law, if. the creditor.does not file the notice pf opposition_y%;h the
levying officer and file notice of motion within the lofdey Peripgﬁﬁﬁter
sarvice of: the claim of exemption, the property will be released and the
creditor will be precluded from.jevying on it againﬁaﬁseq; a showing of
changed circumstances. Accordingly, the debtor has nothing tokgain by
‘moving.-for a hearing on the exemption claim. ,The 15-day period after

: the motion is.filed, during which.the iiearing is required to be com-
menced, -should be-.increased to 2D days so that the debtor may be given
10 days' rather than five days' notice of the hearing.l29

- 126, uotice of. levy is requlred to be given the Judgment debtor promptly
after levy. - See ‘Section 683(b) (incorporatin . the levy’provisions
Cicin tne Attachment Law, Sections 438.31u- 4uu,430)‘i,,

12?; The rignt bof the debtor's spouse to cldim exemptions is particu—
larly impottant because gefferally the community property, -and
sometimes the spouse's separate property, is liable for the satis-
faction of a money judguent. See the discussion under "Property
Subject to Lnfcrcement Df a ‘loney Judgment” SEEra.

i28. See bectlon 1013 (general prov151on for extension of time ‘where
notice served by mail).

129, Tnis period should not be subJect to the extenslon of time provided
by Section 1013. -
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16/974

U CHAPTER 7. PROPERTY SUSJECT TO ENFORCEMEST OF
o MONEY JUDGHENTS AND EXEMPTIONS

Arf;gle 1. General Provisions

3 707.110. Claimant
‘ ?b?,llO. As used 1n this chapter, '‘claimant” means an individual
judgment debtor, a person authorized to exercise the rights oft the
judgment debtpr, and the spouse or a-ﬂeﬁéndent of an individual judgment
debtor.

Comment. Section 707.110 specifies the persons who are euntitled to
claim exemptions on behalf of the judgment debtor. Under former Section
690.5G(a), only the judgment debtor and the ageht of the judgment debtor
were expressly authorized to claim an exemption.. The reference to
persons autheorized to exercise rights of the judgment debtor includes
. agents,: guardlans, comservators, and persons holding a power of attor-
ney. Section 707.110 extends this right to the spouse and dependents of
.a judgment debtor since a major purpose of the exemption laws is to
protect such persons. :

4265
5 707.120. Property subject to enforcement of moneyrjgdgment'
707.120. (a) ixcept as provided in Sectiom 707.130, the following

property is subject to enforcement of a money jﬁdgment:

(1) All the property of the judghent debtoru

(2) If the judgment debtor is ma%ried:‘

(1) The separate property of the judgment debtor.

{1i) The communlty property, to the extenﬁ‘prOVided in the com-~
munity nroperty laws.

 (ii1) The separate property of the spouse oﬁﬂthe_judgmeﬁf debtor,

to the extent provided in Sections 5121 aﬁdl5132:cf the Civil Code.

{b) Subject tO;SectiBn 702,155, propérﬁy deséribéd in subdivision
{(a) remains subject to enfbrcement of a money judgment notwithstanding
transfer or other_dispoéition if thgfpr9perty is subject to an attach-
ment lién, judgment lien, execution lien, or other lien in favor of the
judgment creditor arising in the action or from eﬁforceﬁent'dfithe
judgment. . ‘

Comment. . Subdivision (a)({l) of Section 707.120 supersedes a por-
tion of subdivision {(a) of former Section 688. .The reference in former

law to “any interest'’ in property and -the enumeration of certain types
of property ("goods, chattels, momeys or other property') are deleted;
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the deletion is not intended to limit im any way the scope of property
subject to the enforcement of a money judgment. .Generally, property
interests that are. assignable may, by some procedure, be reached to
satisfy a money judgment. See Hurphy v. Allstate Ins. Co., 17 Cal.3d
937, 945-46, 353 P.2d 584, '589-90, 132 Cal. Rptr. 424, 429-30 (1976).

See also 1 A. Freeman, Law of oxecutioms §§ 110, 112, 159, 162 (3d ed.
1900); 2 id. §§ 172, 177; 3 id. § 425. ixcept to the extent provided in
Article & (commencing with Section 705.610) 6f Chapter 5 (order of as-

csignment of right to future payments),.a debt which is uncertain or con-

__:tingent in the sense that 1t may never become due and payable may not be
‘reached. See Javorek v. Superior Court, 17 Cal.3d 629, 640, 552 P.2d

728, 737, 131 Cal. RpEr. .768, 777 (1976); Dawson v. Bank of America, 100
Ccal. App.2d 305, 309, 223 P.2d 280, 283 (1950); Clecak v. DJunn, 95 Cal.
App. 537, 540, 272 P, 1104, 1105 (1928). =

. Paragraph (2) of subdivision (a) lncorporates the special rules
governing the liability of ‘a married person's property to the satis-
faction of a judgment prov1ded ‘In the community property laws., See

'Clvil Code 5§ 5116, 3120, 5121, 5122, 5123, 3131 5132, Where a spouse's

N Useparate property 1§ sought to be applied to tHe debt of the other

spouse incurred for necessaries pursuant to the liability provided in
Civil Code Sections 5121 and 5132, the spouge whose separate property is
sought to be reached muet be made a party to the action for the purpose
of obtaining a limited personal judgment Credit tureau of Santa Monica
Bay Dist., Inc. v. Terranova, 15 Cal. App.3d &54, 860, 93 Cal. Rptr.

538, 542 (19?1) However, 1f property uas been levied upon, the spouse
who is not a judgment debtor may claim that the property may not be
applied to the satisfaction of the judgment because It is'the spouse's

, separate property. This claim may be made by way of the third-party

claims procedure in Chapter 6 (commencing with Section 706.110). Sherwood
v. Cornfield, 216 -Cal. App.2d. 364, 369, 31 Cal. Rptr, 264, 267-65 (1963);
Adler v. Blair, 169 Cal, App.2d 92, __ 336 P.2d 971, (1952).
Subdivision (b) continues former law. See the last portion of sub-
division 1 of former Section 682 (real property subject to judgment
lien); Riley v. wvance, 97 Cal. 203, 31 P. 1126 (1893) (property subject
to attachment lien when owned by eventual judgment debtor}, Puisgegur v.
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 330G, 832 (1946) (property
subject to execution lien when owned by judgment debtor) Nordstrom V.
Corona (1ity Water Co., 155 Cal. 206, 212-I3, 100 P. 242, 245 '(1909)
(judgment in supplementary proceedings or creditor's suit relates back
to time of garnishment of debt by service of writ of execution}, Can-
field v. Security-First Hat'l Bank, 13 Cal.2d 1, 29-30, 87 P. 24 830, 344
(1939) (creditor's suit creatss equitable lien on property sought to be
reached from time of service of process) For provisilons concerning the
creation of liens, see Sections 488.500, 483.510 (attachment lien),
486.110 (rempordry protective order 'in attachment), 674 (Judgment lien),

. 703.250 (execution lien), 704. (lien of earnings withholding order),

705.120 (lien of order for éxamination of judgment ‘debtor), 705.130
(lier of order for examination of judgment debtor's debter), 705.250
(lien of creditor's suit), 705.340 (receiver's lien), 705.420 (lien of
charging order), 705.510 {(lien on cause of action and nonfinal judg-
ment), 705.620 (lien of assignment order), 705. ?50 {lien on money owed
judgment debtor asg crediter of public entity} See alseé Section 702,150

(relation back of liens). The 1ntroductory clause of subdivision (b)

recognizes that a lien may not follow property when it is transferred to

" “a bona fide purchaser Seé Section 702,155 and the Commént thereto.
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§ 70?'i303 Property not subjecr to enforcement of a money judgment

707.130. Property that is not subject to enforcement of a money
Judgment pursuant to Article 3 (commencing with Section 707.410) or
pursuant to any other law way not in any manner be applied toward the

satisfaction of a money judgment.

Comment. Section 707.130 supersedes former Section 690(b) which
provided that property for which a claim of exemption was not required
to be filed was not subject to levy of attachment or execution in any
manner. The category of property exempt without fillng a claim of
exemption is not continued in this title since it does not differ from
property which is not subject to enforcement of a money judgment.
Froperty which has been uetermlned to be exempt by a court or which is
exempt because the judgment creditor has failed to oppose a claim of
exemption wmay not be applied toward the satisfaction of the judgment
without a showing of changed circumstances under Section 707.190 just as
is the case with property which is not subjectr to enforcement of a money
judgment. However, if a timely claim of exemption Is not made, property
described as exempt may be reached. See Section 707.140(c).

. Section 707.130 also recognizes that the description of property
which is not subject to the enforcement of a money judgment in Article

3 1s not comprehensive. For example, property in custodia lepgls 1is not
subject to executilon under certain circumstances. See, e.g., Robbins v.
Bueno, 262 Cal. App.2d 79, 68 Cal. Rptr. 347 {1963); Horth v. Evans, 1
Cal. App.2d 64, 36 P,2d 133 (1934); dawi Xill & Plantation Co. v,
Leland, 56 Cal. App. 224, 205 P, 485 (1922); 5 B. Witkin, California
Procedure inforcement of Judgment §& 21-23, at 3402-04 (2d ed. 1971). A
trademark may only be reached in connection with the business in which
it is used. See Ward-Chander Bldg. Co. v. Caldwell, B Cal. App.2d 3753,

378-79, 47 P.2d 758, (1935) The portion of a cemetery containing
human remains 1is not subject ro enforcement of a money judgment. See
Peebler v. banziget, 104 Cal. App.2d 491, _ , 231 P.2d 895, (1951).

Other statutes designate certain property as not subject to enforcement
of a money judgment. See, e.g., Civil Code § 765 (estates at will);
Educ. Code § 21116 (educational endowment funds); liealth & Saf. Code

§§ 7925 (money from purchase of uniused cemetery lands), 32508 (hospital
endowment funds), Labor Code 3% 270.5 {proPerty ‘held 1in trust by logging
employer, except on claim by employee}, 270.6 (property held in trust by
employer of certain salespersons, except omn claim by employee). TFederal
law also precludes the application of certain types of property to the
satisfaction of a money judgment. See, e.g., 22 U.5.C. b 1104 ()
(fpreign service retirement); 33 U.S.C. § 916 {__ ) (longshareman
retirement); 42 U.S.C. § 407 (__ ) (social security); 45 U.S.C. § 22B1
(___) (rallroad retirement}.

4435

§ 707.140. Applicability of exeuptious

707.140. (a) Except as orherwise provided by statute, property
that is exempt pursuant to this chapter is exempt from all procedures

for the enforcement of a money judgment.
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() Exemptions do not apply where the judgment to be enforced is
for the purchase priceé of the propertyidr is for the foreclosure of a
“mortgage or other lien on the property other than a lien created pur-
suant to this title. -

(¢} An exemption is waived unless it is claimed within' the time
provided and pursuant to the applicable procedure.

(d) Lxemptions shall be determined as of the date the judgment
' debtor makes an exemprlon claim. EN
Comment. Subdivision (a} of Section 70?.140‘makesicleat that the
" exemptions provided by this chaptev apply regard;ess of the procedure
pelected for the enforcement of a money judgment. This provision super-

sedes ‘subdivision (a) of former Section 690. iiowever, certain exemp-
tions do not apply where a judgment for ‘child or spousal support is

~ belng enforced. See Section 707.170.

Subdivision (b} tontinues the substance of former Section 690.52
" and the last sentence of forier Section 630,25,

Subdivision (c)} continues the principle of subdivision (a) of
former Section 630 but is broader in its application since it is not
‘limited to exemptions provided in this chapter. Former law also re-
ferred to exemptions "from execution" whereas this' section makes clear
"that?exemptions apply in all proceedings for the enforcement of a money
judgment. See subdivision (a). where property is levied upon by a
levying officer, the applicable procedure for claiming an exemption is
that provided in Article 2 (commencing with Section 707.310) of this
chapter. This procedure 1s also incorporated in other instances: e.g.,
where property is attached under an ex parte writ of atrachment (see
Section 485.610) or where a warrant or notice of levy for 'the collection
of taxes is treated as a writ ‘of ‘execution (see Section 707.220). If
© the property is‘sought to be reached by some process other ‘than a levy
under a writ, such as an order in examination proceedings (see Sections
705.110~705,190) or an assignment order (see Sections 705,610-705.630},
" the procedures for claiming exemptions provided by this chapter do not
apply. In these situations, a court nearing is required and exemption
claims will be determiried at such time or later upon noticed motion.
See, e.p., Séctions 705. lﬁﬂ(c) (determination of ‘exemption clalm in
examinatidn proceedings).

Subdivision (2 makes clear that- the exemption claimed is to be
- determined as of the time a claim of exemption is made pursuant to the
applicable procedure. This codifies the result in ‘edical Fin. Ass'n v.
Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86 P.2d 159, _ (1939) ang
rejects the holding in California United Statzs bond & Mort. Corp. v.
© Grodziuns, 139 Cal. App. 240, 262-43, 34 P.2d 193, ___ (1934) (portion of
life dnsurance benefits which exceeded exempt amount when received was
earmarked for creditorxs even though benefits remaining at time of levy
" were below exempt amount). In order ro take advantage of the principle
stated in subdivision (d}, the judgment debtor must trace the funds for
which an exemption is claimed. See Section 707.480 (tracing).
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101/152
5 707.150. Exemptibns cunulative

7707.150" (a) Property may be allocated among exemptions so as to
exempt the maximum amount of property.
(b) If property 1s exempt under more than one provisiomn, the

claimant mﬁy select which proviéion is to be applied to the property.

Comment. Section 7037.150 makes clear that a judgment debtor is
entitled to claim as many exemptions as the law permits. This 1s a
reflection of the policy that exemption statutes should be liberally
applied. See dolmes v. arshall, 145 Cal. 777, 778-79, 79 P. 534, 535
(1905); White v. Gobey, 130 Cal. App. Supp. 789, ___, 19 P.2d 876,

" (1333). Under the principles stated in this section, if one item or
: fund may be claimed as exempt in more than ome category of exemption, it
may be claimed as exempt in one category and another category of ex-
emption may be used to shield other property. For example, if a motor
vehicle which the judgment debtor uses in a trade meets the criteria of
the exemption provided in Section 707.430 {general motor vehicle exemp-
tlon), the judgment debtor may claim it as exempt under that provision
and apply the entire $¢,500 exemption in Section 707.470 to other tools
of the trade, including another motor vehicle. However, the deter-
nmination of an exemption based upon the amount reasonably necessary for
the support of the judgment debtor and the spouse and dependents of the
judgment debtor must take account of other exempt property. See Sec-
tions 707.500(c) (life insurance benefits), 707.500(d) (wrongful death
award), 707.519(b) (retirement henefits), 707.520(c) (unemployment
benefits), 707.530(a) (disability and health benefits), 707.540 (per-
sonal injury award). It should be noted that there are specific excep-
tions to this general principle. For example, a judgment debtor may not
claim the full dwelling exemption and also the additional $10,000 exemp-
‘tion for the loan value .of unmatured life insurance. See Sectiomn 707.500(b},
(e)}. iior may a judgment debtor claim a $2,500 exemption.for the tools
of a trade and also a $2,500 exemption for indemnificatiom for the loss
-of tools. BSee Section 707.470.

1017139
§'?O?r160. Exemption rights of married judgment debtors

707.160. Vhere the property of a married pérsdnf}s sought to be
applied toward the satisfaction of a money judgment, the married person
and the spouse are entitled to only one set of exemptions, regardless of
whether one or beoth spouses are judgment debtors.

Comment. Section 707.160 is new. The general policy of the exemp-
tion laws is to provide for the support and welfare of the debtor and
the debtor's family. Balley v. Superior Court, 215 Cal.. 548, 554, 11
P,2d 365, 867 (1932). Accordingly, Sectiomn 707.160 makés clear that

only one set of exemptions may be claimed by spouses. This limitation
applies regardless of whether one or both spouses are judgment debtors
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or whether the property that is liable for the satisfaction of the
judgment is community or separate property. See Section 707,120 (prop-
erty subject to enforcement of a money judgment). .

- A nondebtor spouse who claims that the community property or sepa-
rate property is not liable for the satisfaction of the judgment pursu-
ant to the community property laws may not assert the claim pursuant to
- this chapter. Such.a claim is normally asserted by way ef the third-

- party claims procedure in Chapter 5 {(commencing with Sectlon 706.110).
- 8ee the Comment .to -Section 707.120.

, d443
§??0?.1?0.' Lxemptioqs 1papgllcable against aupport judgment

707.170. (a) The exemptions provided by this chapter do not apply
where the judgment being enforced is for child or spousal support.

(b) where property for which an excmption is provided by this
chapter 1s spught toybg-aﬁplied toward the satisfaction of a judgment
for chiled or spousal sﬁppqrt,’the court shall, upon motion of an inter-
ested party, make an eﬁﬁiﬁable division of the property that. takes into
account the needs of all the persons the judgment debtor is required by
law to support. _Thé court shall effcctuate the equitable division by an
order determining the amount of the -property to be applied toward the
satisfaction of the judgment. .

{c) The person making the motion shall notify the levying officer
of the motion and the levying off1cer shall not dispose;of the property
antil receipt of the court order for application of rhe property.

Comment. Subdivigion (2) of Section 707.170 providés ‘& general ex-
ception to the application of the exemptions '‘provided by Sections
707.410-+707.580. Former Section 690.18 provided such &an ‘exception
applicable only to the exemption of pensions, annuities, and retirement,
disability, death, or other benefits, from a2 public entity or, in the
case of child support only, under the federal Employee Retirement Income
Security Act of 1974 [unless amended by AB 1963, 1978 session].

Subdivision (b} codifies ard nakes generally applicable the case
law concerning the equitable division of earnings levied upon to enforce
a support judgment., See Rankins v. Rankins, 32 Cal. App.2d 231, 234-35,
126 P.2d 125, (1942).

Subdivision' (c) requires notrice of the motion re be 'given the
levying officer .in order to preserve the status quo until the court
makes 1lts order.

444t

§ 707.180. Tracing exempt Amounts

. 707.180. (a) An exempt amouut remains exempt to ‘the extent that it
. may be traced through ‘deposit accounts and in' the form of cash and the

equivalent of cash.
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(b) The tracing of exempt amounts in deposit accounts shall be
“accomplished by application of the principle of first-in first-out,
‘last-in first-out, or any other reasomable basis for tracing selected by
the claimant,

{c}) The claimant nhas the burden of tracing exempt amounts.

Comment. Section 707,180 provides the general rule concerning the
duration of an exemption for payments to the judgment debtor through
deposit accounts and in the form of cash and 1ts equivalents, including
cashier's checks, certified checks, and money orders. Subdivision (a)
is consistent with decisions under prior law. See, e.p., Kruger v.
Wells Fargo sank, 11 Cal,3d 352, 367, 521 P.2d 441, __, 113 Cal. Rptr.
449,  (1974) (unemployment benefits in checking account); Lolmes v.
darshall, 145 Cal, 777, 782-83, 79 P. 334, (1905} (life insurance
benefits deposited in bank account): Bowman v, Wilkinson, 153 Cal.
App.2d 391, 3%5-%5, 314 P.2d 574,  (1957) (life insurance check
converted to cashier's check and deposited in attorney's trust account),
See also former Sections 690.18(a) (pension benefirs exempt in debtor's
possession and when deposited)}, 6%0.30 {(direct deposit of soccizl se-~
curity payments); Philpott v. Essex County Welfare #d., 409% U.S. 413,
416-17 (1473) (disability benefits in bank account); Porter v. Aetna
Cas. & Sur. Co., 370 U.S. 159, 162 {1962) (veterans' benefits in savings
and loan account). This section applies to any fund which is exempt as
provided in this chapter. See Sections [707.410 (proceeds from home-
stead)], 707.430 (proceeds from motor vehicle), 707.470 (proceeds from
tools of trade), 707.480 (deposit accounts and money), 70G7.490 (deposit
account into which Socilal Security benefits are paid), 707.500 (life
insurance benefits), 707.510 (retirément benefits), 707.520 (unemploy-
ment benefits), 707.530 (disability and health benefits}, 707.550
(worker's compensation), 707.560 (aid), and 707.570 (relocation benefits).
Proceeds from a dwelling, motor vehicle, or tools may be traced only
during the applicable period. See Sections [707.410 (six months in case
of dwelling)], 707.430 (90 days in case of motor vehicle), and 707.470
{90 days in case of tools}. . _

Subdivision (b) permits the claimant to select the manner of trac-
lng exempt amounts, This provision 1s derived from Section 9{(c) of the
Uniform Cxemptions Act (1976). S

Subdivision (c) states the rule under former law concerning the
burden of tracing exempt funds. This 1s consistent with the general
burden on the claimant in exemption proceedings. See Section 707.380(b).

100/913

§ 707.190. Prohibition against reaching property determined to be exempt

707.190. If the judgment creditor has falled to oppose a clalm of
exemption within the time allowed by Section 707.340 orx if property has
been determined to be exempt pursuant to a court order, the judgment
‘creditor may not levy upon or otherwisé seek to apply the property

toward the satisfaction of the same money judgment unless the judgment
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-creditor shows,. upon noticed motion, that a change in circumstances
. occurred after the property was determined to be exempt, or after the
time for oppesing a claim of exemption had expired, that renders the
property not exempt in whole or ia part.

" Comment. Section 767.190 is new. A court order determining
exemptlions may be issued pursuant to Sections .
_ _ _ © 1007905
§ 707.200, Liability for interference with exemption,righfé ‘

707.200. - (a)'Excepf as proviced in Section ?07.195,‘the judgment
debtor‘may aﬁply to the court on aoticed metion for an:order,assessing
damageé:caqsgd.by the application or attempted application'cf?the fol-
lowing types 6f property toward the satisfaction of the judgmént:

(ll‘Propéfgy whicﬁ‘is exempt becausz the judgment creditor has
previougly failed to 5ppose a claim of exemption within the time allowed
" by Section 707.340. B '

(2) Property which ﬁas previously been deterﬁiﬁed b§ court order to
be exempt."_ _ _

(3) Proﬁerty whichzis-not subject to enforcément éf-a ﬁoney judg~
ment. S
{(t) Damages éwarded pﬁrsﬁant to subdivision (aj-are exempt both
before and after collection. ﬂﬁon application of the judgment debtor,
the court may cfder the damages awarded against the-judgmenticreditor
set off againat the judgment. '

Comment. Section 707.2230 is new. It provi@es an expeditious
remedy through which the judgment debtor may be Compénsated fpr imprcper
application or attempted application to the satisfaction'of the judgment
of exempt property or property not subject to enforcement of 'a money

judgment. This remedy is in addition to other remedies ‘such as abuse of
process or injunction. See Czap v. Credit Sureau of Santa Clara Valley,

7 Cal. App.3d 1, 5-7, 86 Cal. ®per. 417, _  (1970). A court order
. determining exemptions may be 1lssued pursuant to Sections .
468/995

§ 707.210.- Adjustments of dollar gmounts of -exemptions

707.21G. {a) Except as provided in subdivision {e), as used in
this section: :
(1) "Index" means an index stated as the average of -the (onsumer

Price Index (all dtems, 1967 equals 100} for the Los Angeles-Llong seach
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area and for the San Francisco-Oakland area compiled by the Bureau of
Labor Statistics of the Uniﬁed Stépes Depértmeﬁr of Labor.

{2) "Reference lase Index” means the index for June [1980--June of
the even~numbered year iﬁﬁediateiy precediﬁg'the'operarive'date_bf this
gection]. |

{b) The dollar amounts of the exemptions:providedjin this chapter
change as provided in this section to correspond to changes in the cost
of living as reflected in changes in the Index. ‘the deollar amounts of
the exemptions change onm January 1 of each odd=numbered year if the
difference between thé Index.fﬁr the preceding‘June and tﬁé-ief:rence
Base Index is not less than 10 percent of the Reference ilase Index.

{e) The dollar amounts of exemptions provided in this chapter
change by a percentage which 1s the highest multiple of 10 percent not
exceeding the difference computed pursuant to subdivision (b) between
the Index for the preceding June and the Heference sase Index.

(d) The Judicial Council shall compute the changes‘inrdollar a-
mounts and adopt a rule announcing the changes before December 1 im-
mediately preceding the day on which the change occurs. A change in the
amount of exewmptions applles to clalms of exemption made on or after the
day on which the change occcurs.

(e) If the Index is revised to change 1ts base year, a revisead
Reference Base Index shall be determined by multiplying the lieference
Base Index by the rebasing factor furnished.b§ the Bureau bf Labor
Statistics of the United States Department of Labor. If the Index is
otherwise revised, the percentage of change shall be calculated on the
basis of the revised Index. If_fhe Index is superseded, the change in
the cost of living shall be calculated on the basis of an index repre-
sented by the Bureau of Labor Statistiés as most accurately reflecting
changes in the purchasing power of the dollar for consumers.

Comment. Section 707.210 is new so far as concerns the laws relat-
ing to exemptions from enforcement of money judgments. It 1s derived in
part from other provisions in California law which rely upon the Con-
sumer Price Index for a determination of adjustments in the cost of
living. See Govt. Code §% 9360.9 (legislative retirement system),
21221(c) (public employees' retiremenr benefits), 31870 (county employ-
ee's retirement benefits), £2001 (campaign spending limits); Welf. &
Inst. Code .§ 11453 (AFDC payments), 12201(i) (aged, blind, and disabled

payments). Section 707.210 is also based on provisions in some uniform
laws., See Uniform Consumer Credit Code § 1.106 (1974 version); Uniform
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Exemptions Act . 2. See also [11 U.S.C. » 104 {Supp. __ 197 } (adjust-
ments of dollar amounts under bankruptcy Act determined by Judicial Con-
ference based on change in cost of living)].

Under Section 707.210, the dollar amounts of “exemptions provided in
this chapter automatically change on January 1l of each odd-numbered year
if the change in the Index {as dJefined in subdivision (a)(l}} is great
enough. This change in the Index is figured in June of even-numbered
_ years. See subdivisions (a)(2), (b). . The Judicial Council is given the
"responsibility of determining whether the requisite change 1n the Index
has occurred and the amount of the change in the dollar amount of each
of the exemptions provided by this chapter. See subdivision (d).

’ It should be noted that this section does not apply to exemptions

. not provided by this chapter. Subdivision (b). Hence, “the exemprion of
earnings from zarnishment pursuant to Chapter 4 (Sections 704.110-
704.__ ) 1s not changed in the manner stated here. Similarly, exemp-
.tions provided in this chapter: which depend on Chapter 4 for a deter-
mination of the exempt amount are not governed by this section,

"The followlng examples illustrate the operation of this section in
the case of the exemption of deposit accounts provided by Section
707.440: _ ‘ _

(1) Assume that the Reference Base Index (which, pursuant to sub-
division (a}{2?), is the Index for June 1930) is 190. 1If the Index for
June 1982 is 205, the change from the teference dase Index {3 approxi-
mately eight percent. Since the change is less than 10 percent, no
change in dollar amounts of exemptions occurs. Jdote that the calcula-
tion is made on the basis of a percentage change in the Index, not on
the basis of a change in Index points.

(2} If the Index for Jume of 1984 1s 222, the change from the
keference Base Index of 190 is approximately 17 percent so a change in
the amount of the exemption occurs. The portion in excess of 10 per-
cent, however, is disregarded pukrsuant to subdivision {(c). Ten percent
of 52,000 is $200.so the deposit account exemption is $2,200 beginning
on January 1, 1985,

(3) 1If the Index for Jume of 1986 is 226, the change from the
Reference Base Index of 190 is approximately 19 percent. The portion in
excess of 10 percent 1s disregarded, imdicating a 1l0-percent change in

_ the dollar amount of exemptions. iHowever, mo change in exemption auounts
occurs because the change was already made in the previous adjustment.

' (4) If the Index for June of 1988 is 234, the change from the

..Reference Base Index of 190 1s. approximately 23 pércent so a change

should occur. The portion of 23 percent in excess of a nultiple of 10

' percent (here three percent) is disregarded so a 20-percent change in

the exemption is iudicated. Twenty percent of $2,000 is $400 so rthe
deposit account exemption is $2,400 beginning on January 1, 1983.

(5) If the Index for June of 1990 is 220, the change from the
#eference Base Index of 150 1s approximately 16 percent. .iote that a
“decline. in the Index from 1588 to 1990 indicates an increase in the
_purchasing power of the dollar -although it is still ‘an gverall decrease
since the Reference base Index of 190 in 1280, The portion:in excess of
.10 percent is disregarded so a l0-percent change is indicated "in the
dollar amount of the exemption as stated in Sectiom 707.480. Ten per-
cent of $2,000 is $200 so the deposit account of exemption is $2 200
~beginning on January 1, 1391,

{6) If the Bureau of Labor Statistics revises the Index in 1990 by
changing the components of the Consumer Price Index, the revised Index
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should be used as provided in subdivision (e}. If a new base periocd 1s
selected, such as 1590 equals 1030, the Reference sase Index will have fto
be revised when the determination of the changes 1s made in 13992, In
this hypothetical case, the rebasing factor would be approximately
0.455. The revised Xeference Base Index is 6.4 (190 times 0.455). If
the Index for Jume of 1992 is 112 (1990 equals 100), the change from the
revised lLeference Hase Index is approximately 31 percenmt. A 3U-percent
change in the amount of the exemption provided by statute is indicated
so the deposit account exemption is $2,000 beginning onm Jamuary 1, 1993.

4456

§ 707.220., <cxemptioms from tax liability

707.220. (a) Except as otherwise provided in subdivision (c), the
provisions of this chapter apply where a warrant or notice of levy is
issued by the state, or a department ox agency thereof, pursuant to
Section 1755 or 1785 of the Unemployment Insurance Ceode, or Section
6776, 7881, 9001, 18306, 26191, 30341, or 32365 of the Revenue and
Taxation Code, for the collection of tax liability. For the purpose of
this section, 'judgment creditor  means the state, or a department or
agency thereof, and "judgment debtor' means the tax debtor.

(b} Claims of exemption shall be heard and determined in the sup-
erior court of the county, where the property is levied upon as if the
property were levied upon under a writ of execution issued from such
court.

(¢) If the levy is not made by a levying officer, the claim of
exemption shall be made upon noticed motion filed with the court within
10 days after the judgment debtor receives notice of levy.

Comment. Subdivisions (a) and (b) of Section 7047.220 continue the
substance of former Section 690.51., UYhere a levy is not made by a
levying officer, such as pursuant to Unemployment Insurance Code Section

1755, the exemption proceedings are initiated in the court om noticed
motion pursuant to subdivision (c].
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Article 2. Procedure for Claiming Exemptilons After Levy

§ 707.310. Applicable procedure for clatfuing exemptions

707.310. Except as otherwise provided by statute, where property
has been levied upon by a levying officer, the property may be claimed
to be exempt as provided in this article.

Comment. Section 707.310 indicates the scope of the application of
the exemption procedure provided in this article. As noted im the
introductory clause, special exemption procedures apply in certain cases
where property has been levied upon. See, e.g., Sections 704._ {gar—
nished earnings), 704.410 (dwellings), 707.490 (deposit accounts con-
gisting of Social Security benefiis). This continues the introductory
portion of former Section 690.50(a}.

- 16/973

§ 707.320. Claim of exemption

707.320. (a) The claimant shall, within 10 days after the date the
notice of levy was mailed or delivered to the judgment debtor, file with
the levylng officer a c¢laim of exemprien, together with a copy thereof.

{b) The claim of exemption shall be executed under oath and shall
include all of the following:

‘ (1) The name of the claimant and the address where service by mail
-may be made upon the claimant of the notlce of opposition to the claim
of exemption,

(2) The name and address of the judgment debtor if the claimant is
not the judgment debtor.

(3) A description of the property which is claimed to be exempt.

If an exemption is claimed pursuant to Section 707.430, 707.450; or
707.470, the claimant shall describe all other property of the same type
and state;which ltems are claimed as exempt. If an exemption 1s claimed
pursuant to Section 707.480 or 707.500(b), the claimant shall describe
all other funds of the same type.

| (4) A statement of all sources of income of the judgment debtor and
of the judgment debtor’s spouse and dependemts, if the property is
claimed as exempt pursuant to a provision exempting property to the
extent it is necessary for the suppoft of the judgment debtor and the
spouse and dependents of the judgment debtor.

{3) A citation of the provision of this chgpter or other law upon

which the claim is based.
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(6} A statement of the facts necessary to support the claim,
- (7) Points and authorities supporting any legal issues raised.
Comment, Séction 707,320 supersedes subdivision (a) of former
Gectlon 690.50. The form of the claim of exemption is prescribed by the

Judicial Council pursuant to Sectlon 702.280, ~See Sectlon 707.110
{"elaimant" defined). o T .

16/972

§ 707.330,  dotice of claim of exemption .
. 707, 330. Upon the filing of the claim of exemption, the levying
officer shall promptly mail to the judgment creditor both of the fol-
1owing '

(a) A copy of the claim of exemption.

~{b) A notice of claim of exemption which states that the claim of

exemption has been filed and that the levying officer will release the
property unless a notice of opposition to the cléim of exemétioﬁ is
filed with the levying officer by the judgment creditor withia 10 days
after the date of the mailing of the unotice of claim of exemption.

Comment. ~ Section 707.330 supersedes subdivision (b) of former
Section 690.50. The five-day period provided by former law for giving
the notice of opposition has been increased toc 10. See Section 702.200
(personal delivery permitted)}. The form of the notice of claim of

~exemption is prescribed by the Judicial Council pursuant to Section
702, 280, o o

968/708

-,

5 707.340. Contest of exemption claim

707.340. 1In order, to contest the claim of exemption, the judgment
creditor shall, wichin, 10 days after the date of the mailing of the
notice of claim of exemption (1) file with the levying officer a notice
of opposition to the claim of exemption and (2) file with the court a

. notice of motion for an order determining the claim of exemption.

Comment, Section 707.340 supersedes portions of subdivisiens (c)
and (e} of former Section 690.50. Section 707.340, unlike former law,
does not provide the claimant with the right to request a hearing on the
elaim of exemption since, if the judgment creditor dces not file a
notice of opposition and file a notice of motion for an order determin-
ing the claim of exemption within the time provided, the property is
released pursuant to Section 707.370, making a hearing unnecessary.
Consequently, the delay between the filing of the counteraffidavit and
the notice of motion provided by subdivision (e) of former Section
690.50 has been eliminated. ‘ :
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The lU-day period for filing the notice of opposition and notice of
motion runs from the date of mailing the notice of claim of exemption.
This specific provision is intended to take precedence over the general
provisions of Section 1013 {extra time to act after wail service). Cf.
Labarthe v. !‘cRae, 35 Cal. App.2d 734, 97 P.2d 251 (1939) (provision for
running of time for notice of intention to move for new trial from
recelpt of notice of entry of judgment controls over Section 1013},

16/971
s 707.350. Contents of notice of oppositiocn

707.350. The notice of opposition to the claim of exemption shall

be executed under oath and shall include all of the following:
A{a) The name and address of the judgment creditor.

{b) The date of mailing of the notice of claim of exemption.

{(c) An allegation that the property is not exempt within the mean-
ing of the provision of this chapter or other law relied upon or that
the value of the judgment debtor's interest in the property claimed to
be exempt, exclusive of liens and encumbrances superior to the judgment
creditor's lien, is in axcess of the awount stated in the applicable
provision.

{d) A statement of the facts necessary to support the allegatiom.

(e) Points and authorities supporting any legal issues raised.

Comment. Section 707.350 supersedes a portion of subdivision (c)
of former Section 4%0,50. The form of the notice of opposition 1s
prescribed by the Judicial Council pursuant to Section 702,280. The
value of the judgment debtor's interest in the property is determined by
its market value, not its forced sale value. See Wade v. Rathbun, 23
Cal. App.2d Supp. 758, , 67 P,2d 767, {1%37).

16/970

v 707.360, Hotice of motion for heariag

707.360. (a) If the notice of opposition to the claim of exemption
and the notice of motion are filed as provided by Section 707.340, the
hearing on the motion shall be held not later than 20 days from the date
the notice of motion was filed unless continued by the court for good
cause.

{b) Not less than 10 days prior to the hearing, the judgment credi-
tor shall mail notice of the hearing to the levying officer and shall
mail a notice of the hearing and a copy of the notice of opposition to
the claim of exempticn to the claimaat and to the judgment debtor, 1f

other than the claifmant. lailing is ueemed made when the notice of the
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tiearing and a copy of the notice of opposition to the claim of exemption
are deposited in rhgfméil, postage vprepaid, éddressed to the person to
whon: notice is to Ee malled at the address Btaéed in the claim of exemp-
tion. The judgment creditor shall file proof of mailing with the court.
{(c) After receiving the notice of the hearing and before the date
set for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with the
- coutt.
Comment. Section 707.360 supersedes portions of subdivisions (¢}
and (e) of former Section 690.50. The l0-day period for service of the
notice of hearing 1s not subject to Section 1013, See Welden v. Davis

Auto Exch., 153 Cal. App.2d 515, 521-22, 315 P,.2d 33, 37 (1957). Sce
Section 707.110 ("claimant" defined).

16/969
§ 707.370. BEelease

707.37G, 1f the levying officer does not receive a notice of
opposition to the claim of exemption within the time prescribed by Sec—
tion 70G/.340C and a notice of the hearing within the time prescribed by
Section 707.360; the levying officer shall immediately release the
property .to the extent it is claimed to be exempt in the manner provided
by Section 703.290.

-Cbmment. Section 707,370 supersedes subdivisions (d) (release if

no countaraffidav1r served) and (£} (release if no motion) of former
Section 690.50.,

16/968

§ 707.300, iHearing and order

707.380.  (a) The claim of exemption and notice of opposition to

- the elaim of exemption filed with the court constitute the pleadings,
subject to the power of the court to permit amendments in the interests
of justice. The claim of exemption shall be deemed controverted by the
notice of opposition to the claim of exemption.

(b) At a lhearing under this section, the claimant has the burden of
proof.

{c) If the court is not satisfied that sufficient facts are shown
by the claim of exemption, the notice of opposition to the claim of
exemption, or other evidence, the court shail order the hearing con-
tinued for the production of other evidence, oral or documentary. .o

findings are required in a proceeding under this section.
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(d} At the conclusion of the hearing, the court by order shall
determine whefher or not the property is exempt, in witole or in parf.
The order is determinative of the right of the judgment creditor to
apply the property toward the satlsfaction of rhe judgment. Where sone,
but not all, of the funds of the type for which an exemption may be
claimed pursuant to Section 707.48C or 707.500(b} have been levied upon,
the court shall first apply the exemption to the funds which have not
been levied upon.

(e) The clerk shall immediately transmit a copy of the order en-
tered in the court to the levying officer. The levying officer shall
release the property it the manner provided by Section 703,290, or apsly
the property toward the satisfaction of the judgment, in compliance with
_ the order.

Comment, Subdivisions (a)-(3) of Section 707.3380 continue the
substance of subdivision (i} of former Section £90.5C, with the excep-
tion of ‘the jury trial provision, which 1s not continued, and the provi-
sion requiring court ‘order of disposition of property and proceeds,
which is unnecessary. See, e.g., Section 703.750 (disposition of pro-
ceeds), - ' h 7 '

Subdivision (e} continues the substance of the first sentence of
subdivision (j) of former Section 890.50.

See Sectiom 707.110 (”claimaur“ defined).

101/133
§ 707.385. &bxtension of time

707.385, 1If the court extends the time allowed for am act to be
done under this article, written notice of the extension shall be given
promptly to the levying officer.

Comment. Section 707.385 continues the substance of a portion of
former Section 690.50(1). rhe portion of subdivision (1) relating to

notice to the opposing party is not continued. See Section 1054 (gen-
eral provision for extension of time}.

16/967

+ ¢0G7.390. Appeal

707.390. An appeal lies from any order made under this article and
shall be taken in the manner provided for appeals in the court im which

the proceeding takes place.

Comment. Section 707,390 continues the substance of subdivision
(m) of former Section 58{¢.50.
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Lo0/909

3 707.395. Dhigposition of property during pendency of proceedings

707.395. (a) The levying officer may not release the property
until the final determination of the claim of exemption. The propertcy
may not be sold prior to the final determination except pursuant to an
order of the court.

{(b) At any time while the exewmption proceedings are pending, upon
motion of the judgmenr creditor or a claimant, or upon its own motion,
the court may (i1} order the sale of any perishable property and direct
the disposition of the proceeds of the sale and (2) make such other
orders as may be proper under the circumstances of the case.

{c) An order made under subdivision (b) may be modified or vacated
by the court at any time during the pendency of the exemption proceed-
ings upon such rerms as are just.

‘' Comment. Subdivision (a) of Section 707.395 continues the sub-
" stance of subdivision (h) and the second sentence of subdivision (j) of
former Section 690.5)0. It requires, as did former Section #95.50(h),

that the levying officer preserve the status quo by maintaining the lien

ou the property. _
Subdivisions (b) and (c) continue the substance of subdivision (g)

of former Section 690.50G. .
See Section 707.110 ("claimant’ defined}.

717



15327

Article 3. bxempi Property

707,410, Dwelling

(s3]

707.410. [The drafting of this section awaits the conclusions of

a consultant's study and Commission action thereon.]
4457
§ 707.420. Cemetery;plot
707.420. <{(a) As used in this section:

(1) "Cemetery" has the meaning provided by Section 7003 of the
Health and Safety Code.

(2} “Fanily plot” 1s a plot which satisfies the requirements of
Section 8650 of the sealth and Safety Code.

(3} "Plot™ has the meaning proevided by Septioh 7022 of the Health

and Saféty Code.

(b) & family plot is not subject to the enforcement of a money

judgment. )
o (¢c) bxcept as provided in subdivision (d), a cemetery.plot for two
‘persbns is exempt.

(1) Land held for the purpose of sale or dispositionm as cemetery

plots or othetrwise 1is not exempt.

| (e} Notwithstanding subdivision (b) of Section 707.140, property
dedicated as a cemetery by a cemetery authority is not subject to en-
forcement of a claim on a debt due from an individual owner of a ceme-
tery plot.

Comment, Section 707.420 supersedes portions of former Section
690.24 which provided an exemption for a cemetery lot not exceeding one-
quarter of an acre In size or, in the case of a religlous or benevolent
association or corporation, five acres in size. Subdivision {b) recog—
nizes that family plots are inalienable. See Health & Saf. Code & 8650

" Subdivision {c) exeﬂpts a cemetery ‘lot for two persons which is consistr-
ent with the spouse’s vested right of interment. See Lealth & Saf. Code
§ 8601. Subdivision (d) continues the substance of the third paragraph
of former Section 590.24. Subaivision (e) continues the substance of

the fourth paragraph of former Secticm 650.24. The portion of land
containing sraves of human beings is not subject to enforcement of a

money judgment. Sce Peebler v. danziger, 104 Cal. App 2d 491, 493, 231
P.2d 895, (1951)



27/86¢

¥ TU7.0430. Hotbr:vehicle; proéeeds

707.430. (a} One motor venicle is exempt if its wvalue does not
exceed one thousand five hundred dellars (51,5300}, exclusive of liens
and encumbrances superior to the judgument creditor's lien. The fair
market value of the motor vehicle may be determined by reference to used
car price guides customarily used by California automobile dealers.

(b) If the motor vehicle is sold, or ifrit hés been lost, damaged,
or .degsrroyed, the progeeds of sale or of insurance or other indemnifi-
catioﬁ are exempt in the amount of ﬁne thousand five hundred dollars
($1,500) for a period of 90 days after the sale,.in the case of a volun-
tarf sale, or after regeipf of the proceeds by the judgment debtor, in
all other cases. ..otwithstanding subdivision (c¢) of Section 707.140, if
the judgment Jebtor has only onme motor vehicle, no claim of exemption

need be made for proceeds of anrexecution;sale of the motor vehicle.

Comment. Section 707.430 supersedes subdivisions (a} and (e) of
former Secticn 690.Z. Subdivision (a) of this cection increases the
motor vehicle exemption from $500¢ to 31,300. Under subdivision {(a), the
court is permitted to refer to used car price guldes, but is not re-
quired to do so as under former Section 690.2(a). See, Section 707.210
{adjustments of dolliar amounts of exemptions).

Subdivision (b} provides an egemption for proceeds of ‘sale, or of
insurance or other indemnification, whereas subdivision (e) of former
Section 690.2 exempted "any amount representing the motor vehicle exemp-
tion."  Cf. Hougliten v. Lee, 50 Cal, 101, {1875) {exemption of
proceeds - from igsurance on homestead). ‘aubd1v1axon (b} alsoc makes clear
that the 90-day pericd dur1ng which proceads are exempt runs from the
receipt of the proceeds by rhe judgment debtor except in the case of a
voluntary sale in which case the period runs from the date of sale,

This principle is derived from the provisions exempting the proceeds
from the s8ale of a homestead. BSeq Civil Code 3§ 1237, 12653; Chase v.
Bank of América, 227 Cal. App.2d 259, 263 -b4, 38 Cal. &ptr. 567,
(1964).

The second sents=nce of subdivision (b) makes clear that the exemp-
tion of proceeds fro: an execution sale is not waived for failure to
make a timely claim wnere the debtor lizs only one motor venicle. See
Section 707.140{c}. - Section 703.750 requires distribution of such
. proceeds to the judgment debtor before the judgment credltor. See also
- Section 703, {sale price required to exceed llens, costs, ‘and pro-
ceeds exemption)

It . should be noted that this exemption protects ouly one motor
vehicle where the judgment debtor has more than one motor vehicle but
that another motor vehicle may be exempt pursuant to Section 707.470
{tools of rrade). Sue Secticn 707.150 {(exemptions cumulative).
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3 747.440. Lousehold furnishings, wearing apparel, personal effecrs

707,440, Household furnishings, appliances, wearing apparel,

‘ ﬁroviéions, and other personal effects, reasonably necessary for one
nousehold and personally used or procured for use by the judgﬁent debtor
and meﬁbers of the judgment debtor's household at their principal place
of residence, are exempt if the judgment debtor's interest, not exceed-
ing three hundred dollars ($300) par item in value, exclusive of liens
and encumbrances superior to the judgment creditor®s lien.

Comment. Section 707.440 supersedes the [irst sentence of former
Section 630.1 which provided an exemption for like items "ordinarily and
reasonably necessary to, and personally used by, the debtor and his
resident family." Section 707.440 continues the reasonably necessary
standard in modified form but places a limit on the value of the item.
This value limitation, 1o conjunction with the standard of reasonably
necessary items for one household, is intended to eliminate the unfair-
ness inherent in the station in life test as applied in cases such as
Independence Bank v. Heller, 2753 Cal, App.2d 34, 79 Cal. Rptr. 364
(1469), and liewpert sat'l Rank v, Adair, 2 Cal. App.3d 1043, 33 Cal.
Rptr. I (1969),

15330

5 7G7.450. Jewelry, heirlooms, works of art

707. 450. Jeweiry, heirlooms, and works of art are exempt to the
extent that their aggregate value does mot exceed five hundred dollars
{5500}, exclusive of liens and encumbrances superior to the judgument

creditor's lien.

Comment. Section 707.450 provides a 5500 exemptlon for items
likely to be of sentimental value. This section supersedes portions of
former Secrion 6%0.1 which provided an exemption for wearing apparel and
furnishings "ordinarily and reasonably necessary e, and persconally used
by, the debtor and his resident family' and an exemption for works of
art “of or by the debtor and his resident-fawily." The property exempt
under -Section 707.45(0 depends upon an estimation of its value rather
thar upon its being ordinarily and reasonably necessary to the judgment
debtor.. It should be neted that jewelry, heirlooms, and works of art
may also be exempt umder the exemption for household furnishings,
wearing apparel, and personal effccts, notr exceeding 3300 in wvalue per
itern provided by Section 707.440. See Section 707.210 (adjustments of
dollar amounts of exemptions).

4057332
§ 707.46G. Health aids

707.460. Health aids reasonably necessary to enable the judgment
debtor or a spouse or dependent of the judgment debtor to work or sus-
tain health and prosthetic and orthopedic appliances are exempt.
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Commenr. Section 707.400 supersedes former Sectiom ©90.5 which
exempted prosthetic and orthopedic appliances used by the debtor.
Section 707.460 is based on Section 5(2Z) of the Uniform ixemptions Act
{1976). The requirement that health aids be reasonably necessary to
enable the individual to work or sustain health permifs the exemption of
such items as a wheel chair for a person unable to walk to work, an air
conditioner for a person affliicted with asthma, or an elevaror for a
person unable to climb stairs, but does not permit the exemption of a
swizmming pool, sauna, bicycle, golf clubs, or gymnasic equipment mereiy
because their use is conducive teo maintaining zood health.

045/222

§ 707.470. Tools, etc., used in trade, business, or profession;
proceeds 7
R iD? 47¢, ¢ fa) “leols, 1mpleuents, instruments, waterials, uniforms,

furnlshln?s, books, equipnment, one vehicle, one vessel and cther petr-
sonal propﬂrty reasonably necessary to and actually used by the judgment
' dpbtor or the judgment debtor's. spouse in the exercise of the trade,
~business, or profession by which the judgment debtor or the judgment
debtor's spouse earns a livelihood are exempt to the extent that their
agpgrepate value does not exceed two thousand five hundred dollars
(52,560), exclusive of liens and encumbrances superlor fo the judgment
creditor's lien. _ B _
‘ (b) If ap item exempt pursuant to subdivision (a} is sold, or if it
_ has been lost, damaged, or destroyed, the proceeds of sale or of imsur-
ance or other indemnification are exempt in an amount of two thousand
five hundred dollars ($2,300), less rhe value of other irems exempt
pursuant to suhd1v1s10n (a), for a period of w0 days afrer the sale, in
the case of a voluntary sale, or after receipt of the proceeds by the
Judgment debtor, in all other cases.

Comment., - Subdivision {(a} of bectlon 707,470 continues the sub-
stance of former Sectiaon 690.4 and a portion of former Section 640.17
(building materials not exceeding $1,000}. See Section 707.210 (adjust-
ments of dollar amouats of exemptiouns).

subdivision (b) provides an' éxemption for the proaeeds of sale or
of insurance or other:indemnification analogOus to that provided by
Section j07. &3C(b} : "

277367

§ 707.430). Deposit accounts anc money

707.450, Any combination of deposit accounts and money. is exempt

~in the maximum aggregate amount of two thousand dollars ($2,000).
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Comment. Section 707.480 supersedes former Sections 690.7 (51,0030
of savings deposits in, shares or other accounts in, or shares of stock
of, savings and loan associations) and 690.71 (inmate's trust account)
and former Financial Code Section 15406 ($1,300 of shares or certifi-
cates in credit unions), and extends the exemption to cover bank ac-
counts. See Section 70l. _ ("deposit account” defined). Scction
707,480 also aggregates the deposit account exemption with money. Under
this section, 52,300 is exempt regardless of whether the account or
share is in a bank, savings and loar association, or credit unilon, or
any combination thereof. See Sections 703.  (order determining right
to levy on deposit accounts in amounts less than $2,500), 707.490 (ex-
emption of deposlt account into which social security payments are
directly deposited). See alsoc Section 737.210 (adjustment of dollar
asounts of exemptions). :

127424

"y 707.490. Ueposit account in which social securitv payments are
directly deposited

707.490. (a) For the purposes of this section, "payments author-
ized by the Social Security Administration” means regular retirement and
. survivors' benefits, supplemental security income benefits, coal miners'
‘healtn benefits, and disability insurance benefits, :

(b) A deposit account in which payments authorized by the Social
Security Administration are direcrly deposited by the United States
sovernment is not .subject to the enforcement of a money judgrent in rhe
maximum amount of five hundred dollars ($530)} where one depositor is the
designated payee of the directly deposited payments or seven hundred
fifty dollars ($750) where rwo or more depositors are the designated
payees of the directly aeposited payments unless such depositors are
joint payees of directly deposited payments which represent. a benefit to
only one of the depositors in which case five hundred dellars ($500) is
not subject ro the enforcement of a money judgment.

(c¢) A deposit account consisting of an amount in excess of the
amount not subject to the enforcement of a money judgment pursuant ro
subdivision (b) is exempt to the exteant that such account consists of
payments authorized by the Social Security Administration.

(i) The financial institution shall elther place the excess amount
in a suspense account or otherwise prohibir wirhdrawal of the excess
amount pending notification of the judicial determination of the exempr
status of tie excess amount and shall notify the levying officer in

writing of the nature and balance of the deposit account of the judgment

722



debtor within 10 business days after the levy. Promptly upon receipt of

"' the hOthE,‘fne leVylnﬂ officer shall notify the Judgment creditor of

the Pature and ualance of rhe deposit account. ,

(e} ﬂotwirhstandins &rticle 2 (comaenciny with Section 707.310}, an
excess amounr ‘exempt under subd1v1slon {c) shall He determined as
=“folldws.

(1) & judgment creditor who desires to claim that the excess
amount 1s not exempt shall Jeliver an affidavit alleging that the excess
ramount‘is nut'eﬁempf ro the levyinp officer within five days after the
levying officer notifies the judyment creditor of the nature and balance
of the deposit account. The affidavit shall be in the form of the
notice of opposition provided by Section 707.350, and a hearing shall be
set and held, and notice 0iven, as - provided bty Séctlons 707.360 and
707.380. The judgment debtor shall file a counteraffidavit supporting
thé éxemption not later than 10 days before the date set -for the hearing
‘and mail a copy to the judghment creditor and to the levying officer.

For the purpose of thls paragraph, the ‘notice of -opposition to the
‘claim of exemption" in Sectioms 707.350, 707.360, and 707.380 means the
affidav{it under this paragraph.

(2) If thHe judegment creditor does not deliver the affidavit to the
lévying officer and give notice to the judgnent debtor within the time
provided, the property shall be releaséd in the manner provided in
Section 703.290. If the judgment debtor does not file the counteraffi-
davif and mail a copy to the jwdlgment crediror within the time provided,
the excess amount ¢f the deposit account remains subject to the lien of
execution and shall be applied toward the satisfaction of the judgment.

(3) Tne affidavit and counteraffidavit shall be filed by the levy-
‘ing officer with the court hefore the date set for the hearing and
consfitute the ‘pleadings, ‘subject to rhe power of the court to permit
amendments in the interests of justice.

(4) At a hearing under this subdivision, the judgment debtor has

“* the burden of proof.

{(5) At the conclusion of rhe hearing, the court by order shall
determine whether or not the excess amount -of the deposit acdcount is
exempt, in whole or in part. The order is determinative of the right of

the judgment creditor to apply the excess amount toward the sarisfaction
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of'the judgment. .o findings are required in a proceeding under this
subdivision.

(6) Upon determining that all or part of the excess amount of the
deposit account is exempt, the clerk shall immediately transmit a copy
of the drder to the levying officer and the levying officer shall serve
the copy of the order on the financial institurion. The financial

“i{mstitution shall comply with the order within three business days after

its receipt.

Comment. Section 703.4%0 supersedes former Section 690.30. Social
Security payments may be directly deposited pursuwant to 31 U.5.C. & 492
(1970, Supp. V 1975). Subdivision (a) continues former Section 690.30(c).
Subdivision (b) continues the substance of the first paragraph and
subdivision (a) of foruwer Section 690.30G. Subdivision (¢} continues the
substance of the. introductory paragraph and paragraph (1) of subdivision
(b) of former Sectlon 090.30¢. Subdivision (d)} makes explicit what was
implicit in a portion of former Section 630.30(b)(2).

Subdivision {e). supersedes paragraphs (2}, (3), and (4) of subdivi-
sion (b) of former Section $90.30, owever, subdivision (d) clarifies
the procedure applicable to claiming exemptions for excess amounts in
deposit accounts described in this section and the relatlon between this
procedure and the procedure provided by Article 2 {commencing with
Section 707.310) (which supersedes former Sectionm 590.30, incorporated
by reference in former Section 690.30}. Paragraph (1) requires the
judgment debtor to file a counteraffidavit. Former Section ©90.30 was

~silent on this matter but seemed to require some showing by the judgument
debtor sinee the last sentence of Section 690.35(b)(¥) placed the burden
of shovinL the excess amount to be exempt on the judgment debtor. If
the judgment debtor does not comply with paragraph (1) by filing the
counteraffidavit within the time providecd and sending a copy to the
judgment creditor and the levying officer, nuo hearing is held and rhe
property is applied toward the satisfaction of the judgment. Parapraph
(5) supersedes former Section o%0.30(b)(3). The provision for an order
determining priority or Jividing the property between several creditors
is not continued. Paragraph (6) continues former Sectiom 690. 30(b)Y(4).

Hhere a deposlt aceount is not one described by subdivision {b),
the procedures provided in Article 2 (commencing with Section 707.319)

_ apply to the determination of the exemption provided for depousit ac-
. counts generally in Sectiom 707.480. : Yhere an account degcribed in
subdivision (b) exceeds the amount not subject to enforcement, the
exemption provided by subdivision {(c} is determined pursuant to subdivi-
sion (e}, not by Article 2 procedures.

See Sections 701. ("deposit . account"” defined), 703.290 (re-
lease), 707.214 (adjusrﬂent of. dollar amounts of exemptions).
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= 707,500, Life insurance, endownent, annuity policies; death
 benefits; wrongful death awards

707.300. {(a) Except as otherwise provided in subdivision (b},
- unmatured life insurance, endowment, and annuity policies are not
subjeect to the enforcement of a woney judgment,

(b} The aggregate loan value of unmarured life insurance, endow-
ment, and annuity policiles is exempt in an amount not exceeding five
rhousand dollars (55,000).

(c) Beneflts fram matured 1ife insurance, endowment, and  gnnulty
p01101es, and death benefits, payable to the insured or a spouse or
de:endenr of the insured or decedent, are exempr to the extent reason-
ably necessary for the support_qf the insured and the spouse ‘and depend-
ents of the insured or decedent. | .

(a) An award of damages or a settlement arising oitt of the wrongful
death of a person of whom the judgment :lebtor was'a spouse or.a depend—
ent is exempt to the extent reaSOHably necessary for support.

(e) If a dwelling exemption has not been obtained, the amount of
the exemption provided by subdivision (6) is increased by ten thousand
dollars (%$10,000)}. If the exemption provided by this subdivision. is
obtained'and the claimant later claims a dwelling exemprion, the dwell-
ing exemption shall be,reduced by the amount of the exemptrion claimed
“under this subdivis1on.

] Comment. Sectiom 707.3500 supersedes the exemptions provided in

former Sections 690.9 (1ife insurauce represented by $500 annual premi-
um), 690.15 (group life insurance), 690.14 (fraternal benefir society),
and portions of former Section 690.18 (death benefits from public enti-
ty}. Under subdivision (a}, tie judgment creditor is precluced from
reaching an unmatured policy except to the extent provided by subdivi-
sion (b). Subdivision (a)} prevents the judgment creditor from forcing
the Judgmenf debtor to surrender ‘a llfe insurance policy for its cash
value. ’

Subdivision (c) limits the exemption of benefits from a life
insurance policy to the insured or a spouse or dependent of the insured
who need the heneflta for support. lnder formef law, the exemption was
available to any person, including creditors of the judgment debtor and
artificial persons. BSee Jackson v. Fisher, 56 Cal.2d 196, , 363 P.2d
474, , 4 Cal. dprr. 439,  {(1961). The cxemption may be asserted
against creditors of the insured or of the spouse or dependents of the
insured. See holmes v. Narshall, 14% Lal. 777, 779-82, 79 P. 334, -

(1=05).
Subdivision {d} is new.



Subdivision (e} is new, it affords a larger exemption for the loan
value of life insurance to the extent that the full dwelling exemption
is not claimed. See Section 707.410 (dwelling exemption).

See also Section 717,210 {adjustment of dollar amounts of exemp-
tions).

3687999
§ 707.510. Retirement benefits

1

707.510U. (a) As used: In this section, ""'retirement benefirs’ means
money held for payment or pazid as an annuity, pension, or retirement
allowance under a retirement plan of a public entity, private employer,
union, or other private entity, or under the Internal Revenue Code of
1954, as amended by the federal dmployee Hetirement Income Security Act
of 1974 (Pub. L. Hdo. 4%3-406h) and by the Tax Reform Act of 1976 (Pub. L.
%0. 94-45353), and includes a profit-sharing plan designed and used for
retirement purposes.

{b) Before pavyment, retirement beunefits are not subject to the en-
forcenent of a money judgment. After payment, retirement benefits are
exempt to the extent :reasonably necessary for the support of the judz-
ment debtor and the spouse and Jdependents of the judgment debtor.

Comment. Section 707.351U, in conjunction with Section 707,150 (ex-
ewptions not applicable in case of support judgment}, supersedes the
provisions relating to exemptions for retirement benefits (other than
disability payments from retirement plans covered by Sectiom 707.530)
provided by former Section 640,18 [as vroposed to be amended by 5.8. 13r0
and A.L. 1969 in the 1978 session].

4057355

§ 707.520. Unemployment benefits and contributions:

707.520, (a) Contributions by workers payable to the Unemployment
Compensation 2isability Fund and by employvers payable to the Unemploy-
ment Fund are not subject to rhe enforcement of a money judgment.

(b} Before payment, the following benefits are not subject to the
neqforcement of a money judgment :

-~ (1) Unemplovmeut compensation benefiles payable under Part 1 (com-
ﬁencing With“Sectiqn 130} of vivision 1 of‘therﬂnemployment Insurance
Code.

{2} Unemployment cdmpensaridn disability benefité:payable under
Part 2 (commencing with Section 2601} of Division 1 of the Unemployment

Insurance Code,
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(3} txtended duration benefits payuble under Part 3 (commenciug
with Section 3501) of pivision 1 of the Unemployment'insurance‘Code.

(43 Federal—sfate exrended‘benefits payable under Part 4 (commenc-
ing with Section 4001) of iivision 1 of the Unemployment Insurance Code.

(5) Incentive payments payable under Division 2 (commencing with
Saction 5UH)) of the Unemployment Insurance Code.

(t) Benefits under a plan or system established by an employer
" which niakes provision for emplouyees gemerally or for a class or group of
employees for the purpvse of supplewenting unemployment compensation
benefits.

(7) .oney used exclusively in the payment of unewployment benefits
by a fraternal organization to bona fide members.

(¢} After payment, the benefits described in subdivision (k) are
exempt to the extenr reasounably necessary for .the support of the judg-
ment debtor and the spouse and dependents of the judgment debtor.

Qéﬁﬁéﬁé; Section 707.520 supersedes former Sections 690.13, 650.1¢,

“and 690,175 and portions of Unemployment Insurance Code Sections 288 and
1342,

T

13331

' 707.530. Disability and health benefits

._ 707,530, (é)?ﬁefb:e paﬁment, benefits from a disability or health
insurance policy or program are not subject to the enforcement of a
money judgment. After payment, the benefits are exempt to the extent
- necessary for the support of the judgment debtor and the spouse and
dependents of the judgment debtor or to;the extent such benefits will be
used to pay for medical, surgical, or hospiral care.

{b) Subdivision (a) does not apply to a claim by a provider of
"health care whose claim arises out of the judgment debtor's condition
for which the benefits are collected.

Comment. Subdivision (a) of Sectiom 707.330 supersedes former
Saction 640.11 (disability or -health insurance benefitrs represented by
$500 annual .premium}, 690.13 (money used exclusively in payment of sick
benefits by fraternal organization to bona fide mempers), L3014 (fra-

ternal benefit sociery funds), and portions of former Section 690. 15
{disability benefits from retireweat plans). Subdivision (b) is new.

7-27



101/173

3 707.540. bpamages for persenal injury

707.540, {(a) An award of damapes or a settlement arising out of
bodily injury of the: judgment debtor is exempt to the extenr necessary
for the support of the judgment debtor and the spouse and dependents of
the judgment debtor.

"{b) Subdivision (a) does not apply to a claim by a provider of
health care whose claim arises out of the judgment debtor's condition

for vhich the award or setrtlement was made.
Comment. Section 707.550 is new.

405/ 354

o

§ 707.550. Worker's compensation

707.550. ‘Y%xcept as provided by Chapter 1 (commencing with Sectien
4900) of the Labor Code, before payment, a claim for worker's compen—
sation ‘'or compensation awarded or adjudged is not subject to the en-
forcement of a money judgment. After payment, the award 1s exempt.

Comment. Section 707.550 continues the substance of former Section
#90. 15.

. _ 405/ 346
§ 707.560. Aid

707.560. Before payment, ald provided pursuant to Division §

(commencing with Section 10000) of the Welfare and Institutions Code or
similar aid provided by a charirable organization or a fraternal benefit
society as defined in Sectlon 1099G of the Insurance Code, to the judg-
ment debtor or for the benefit of the judgment debtor is not subject to

the enforcement of a monmey judgment. After payment, the ald is exempt.

Comment. Section 707.560 is based on former Sections 690.14 and
690.15, This section exempts local aid as well as federal aid acminis-
tered by the state pursuant to the Welfare and Institurions Code. This
section does not limit exemptions for aid provided by federal statutes,
such as Soclal Security benefits. See also Welf. & Inst. Code ¢ 10052
(“"g1d" defined).

Section 707.550 also expands rhe category of nonpgovermmental aid
that is exempt. Former Section 690.1l4 applied only to fratermal benefit
societies.



27/872

¢ J07.570. Helocation benefits

?G?,S?O, fiefore paymént, relocation Qénefits for displacement from
a dwelling actually owned or rented by the judgment debtor which are to
be paid by a public entity pursuant to <napter 16 {commencing with
Section 7260) of Division 7 of Title 1 of the Governmeat Code or the
Uniform kelocation Assistance and Real Property Acquisition Policies Act
of 1970, as amended, are not subject to rhe enforcement of a money
judgment. After payment, such benefits are exempt.

Comment. Section 707.570 supersedes Section 69¢.3a. The last sen-
tence of Section 707.570 requires the debtor to claim an exemption for
such benefits after payment, whereas under former law these benefits
were designated as exempt without filing a claim.

| | 27/423
§ 707.580. Licenses

_ 707.550. Except.as provided in Section 705.330, a license to
engage in any business, profession, or activity issued by a public
entity is not subject to the enforcement of a money judgment,

Comment. Section 707.580 is derived from a portiou of subdivision
(e} of former Section 658 which precluded levy or sale on execution of

~"licenses issued by this state to engage in any business, profession, or
activity." See Section 705.330 (receiver to sell liquor license).
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